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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA, ALEXANDRIA DIVISION

UNITED STATES OF AMERICA,

)
)
)
Plaintiff, )
)
V. ) Criminal Action No. 01-455-A
)
ZACARIAS MOUSSAOQOUI, )
)
Defendant. )
)

BRIEF OF INTERVENOR AIR LINE PILOTS ASSOCIATION,
INTERNATIONAL IN OPPOSITION TO GANNETT SATELLITE
INFORMATION NETWORK, INC.’S REQUEST FOR ACCESS TO

COCKPIT VOICE RECORDER TAPES'
Intevernor Air Line Pilots Association, International (“ALPA”), the union
that represents 66,000 air line pilots,” submits this brief in opposition to the
motion of intervenor Gannett Satellite Information Network, Inc. (“Gannett”)

opposing the Government’s Motion For Protective Order Regarding Cockpit

Voice Recorders.

1

While Gannett’s Motion is styled as one in intervention “For the Limited
Purpose of Opposing the Government’s Motion for Protective Order Regarding
Cockpit Voice Recorders,” Docket No. 432, Gannett plainly requests that it “be
permitted to copy and disseminate” the cockpit recordings. Gannett Brief, at 2.
z Four of the airline cockpit crewmembers killed on September 11, 2001,
including those aboard United Airlines Flight 93, were members of ALPA.



As we show in Part I below, 49 U.S.C. § 1154 (hereinafter referred to as the
“CVR statute”) specifically prohibits release of the CVR tapes to Gannett. As the
legislative history makes clear, that statute was passed in response to the release
of a CVR tape to the broadcast media in 1989, and was drafted specifically “to
prevent a repetition of this unfortunate occurrence” by “prohibit[ing] CVR tapes
from being released to the public.” H.R. Rep. No. 661, 101st Cong., 2d Sess. 4
(1990) (Attachment 1 at 4).

In Part II we show that, contrary to the assertions of Gannett, the CVR
statute is entirely consistent with the First Amendment. Indeed, both the
Supreme Court and the Court of Appeals for the Fourth Circuit have specifically
held that the First Amendment does not prevent courts from withholding from
the news media tape recordings that have been used as evidence in judicial
proceedings. Further, recent District Court decisions have uniformly refused

media requests for access to CVR audiotapes, even when the tapes have been

utilized as a trial exhibit.

And, as we show in Part III, the fact that the tapes at issue have been
played to other persons or may be played during the trial does not and cannot, as
Gannett claims, create a waiver of the CVR statute in this case.

In Part IV we show that, even if the Court were to determine that 49
U.S.C. § 1154 does not apply in this case, Gannett has not shown that release of

the tapes would be justified under common law principles. Indeed, Gannett has



offered no substantial justification whatsoever for release of the tapes, while in
contrast the justifications for withholding them are substantial, including
protection of the victims and their families from the trauma associated with
reliving these horrible events through repetitive public airing of the CVR tapes
on broadcast media.

Finally, in Part V we show that, if the Court nevertheless determines that
release of the tapes is proper, it should issue a stay to prevent release until ALPA
and others have an opportunity to appeal the Court’s ruling.

I.

Federal Law Prohibits Public Disclosure
Of Cockpit Voice Recorder Tapes.

In response to élmost: exactly the same situation presented here -- efforts
by the news media to obtain for public broadcast copies of a CVR tape put at
issue during a trial -- Congress passed the statute now codified at 49 U.S.C. §
1154. The purpose of that statute, as the House Committee Report bluntly
explained, was to “prohibit CVR tapes from being released to the public.” H.R.
Rep. No. 661 (Attachment 1 at 4). Specifically, Congress sought to prevent a
repetition of precisely what Gannett seeks here: a judicial decision to release a
CVR tape to the news media. Id. To protect the rights of litigants in cases arising
out of aircraft crashes, the CVR statute allows use of CVR tapes and transcripts at
trial, where necessary, “only if the court places the part of the transcript or the

recording under seal to prevent the use of the part of the transcript or the



recording for purposes other than for the proceeding.” 49 U.S.C. § 1154(a)(4)(B).
See also S. Rep. No. 450, 101st Cong., 2d Sess. 6 (1990), reprinted in 1990
U.S.C.C.AN. 6376, 6381 (Attachment 2 at 6) (statute intended to “eliminate the
use of {CVR materials] except to insure that litigants are able to receive a fair
trial”). Accordingly, Gannett’s request for access to the CVR tapes should be
unequivocally denied.

To understand this legislation fully, some background on the use of CVR
information - and the limitations on the use of that information -- is important.
CVRs have been mandatory equipment on most large commercial aircraft since
1965, and since that time the use of CVR recordings and transcripts has been
limited by regulation and statute. To airline crewmembers, CVRs represented a
frightening and unprecedented invasion of privacy and intrusion into the
workplace, since the existence of a CVR meant that every workplace
conversa:cion would be recorded, and every statement and action would be
placed into a record to be reviewed and analyzed in excruciating detail.
Statement of ALPA President Henry A. Duffy before the Aviation Subcommittee,
Senate Committee on Commerce, Science and Transportation, United States
Senate (May 10, 1990). (Attachment 3 at 1-2.) However, pilots also recognized,
as did the Federal Aviation Administration (“FAA”), that CVRs provided a
unique opportunity to advance aviation safety by allowing detailed analyses of

the cause of aviation accidents -- assuming, of course, that one could be sure that



the pilots were not inhibited in their cockpit communications by the presence of
the recorder. (Id.) In response to these concerns, the FAA would require CVRs
and agreed that CVRs would be used only for accident investigation and

prevention:

Information obtained from the [CVR] record is used to assist in
determining the cause of accidents or occurrences in connection with
investigations under Part 830 [of the NTSB’s regulations]. The [FAA]
Administrator does not use the record in any civil penalty or certificate
action.

14 C.FR. § 121.359(h).

By itself, however, the FAA proved unable to restrict the use of CVR
materials to their intended purposes for several reasons. First, the FAA was not
the only entity with access to CVRs; the National Transportation Safety Board
("NTSB”), which had independent jurisdiction to investigate aircraft accidents,
also regularly came into possession of CVR tapes. Second, in 1966, the year after
CVRs were introduced, Congress passed the Freedom of Information Act, which
greatly increased disclosure of information in the hands of the federal
government. And third, at about that time news media interest in commercial air
disasters began to increase. Consequently, pilots and their families became
subjected to CVR transcripts in the news media immediately after aircraft
accidents, which in turn led to uninformed speculation about the cause of the
aécidents, and “unwarranted and unfair accusations being made against the

flight crew and others involved.” (Attachment 3 at 2.) To curb such abuses, in



1982 Congress supplemented the FAA's existing regulatory limits on CVR use
with legislation directed at the NTSB. That legislation provided:

Notwithstanding any other provision of law, the [NTSB] shall withhold
from public disclosure cockpit voice recorder recordings and
transcriptions, in whole on in part, of oral communications by and’
between flight crew members and ground stations, that are associated
with accidents or incidents investigated by the Board: Provided, That
portions of a transcription of such oral communications which the Board
deems relevant and pertinent to the accident or incident shall be made
available to the public by the Board at the time of the Board’s public
hearing, and in no event later than 60 days following the accident or
incidents|.]

Pub. L. 97-309 § 2(c), 96 Stat. 1453 (October 14, 1982).

Unfortunately, even this legislation proved insufficient to protect pilots’
privacy interests, and in the few years following that 1982 statute there were
three notorious instances where CVR material found its way into media
accounts. (Attachment 3 at 2-3.) The third of these incidents, which served as the
final impetus for passage of new legislation, occurred when the actual CVR tape
from a Delta Airlines jet involved in a fatal crash in Dallas was played on
national news programs. (Id.) Again Congress reacted, this time by enacting in
1990 the provisions of the statute now at issue.

First, Congress mandated procedures for the NTSB to follow regarding
protection and disclosure of CVR information when the NTSB was investigating
an aircraft accident. In a provision now codified at 49 U.S.C. § 1114(c), Congress
reiterated t.h;t the NTSB could not release CVR recordings, and could only

release CVR transcripts at specified points during its investigation.



Second, with the stated goal of “prevent[ing] a repetition” of the incident
in which the CVR from the Delta crash was broadcast on national news,
Congress imposed precise limitations on the use of CVR information in judicial
proceedings. H.R. Rep. No. 661 (Attachment 1 at 4). These limitations, which are
now codified in 49 U.S.C. § 1154, were independent of the limitations placed on
the N'TSB; indeed, since limitations on the NTSB existed under the 1982 statute,
the purpose of this portion of the 1990 law was to broaden the protections
against release of CVR materials to parties other than the NTSB. As the House

Committee Report explains:

Although it was the intent of the existing [1982] law that the recordings
themselves would not be made public, the law did not prohibit release of
the recordings by persons other than the Board. In 1989, a Texas state
court ordered Delta Airlines to release a CVR tape from an accident which
had occurred a year earlier. The CVR tape was then broadcast by the
media. The reported bill would prevent a repetition of this unfortunate
occurrence. It would prohibit CVR tapes from being released to the
public.

H.R. Rep. No. 661 (emphasis added) (Attachment 1 at 4). See also S. Rep. No. 450

(Attachment 2 at 6) (The bill would “prohibit[] dissemination of the [CVR]
recording or portion to anyone who does not need the information for the

[judicial] proceeding. This provision is intended to eliminate the use of such

information except to insure



that litigants are able to receive a fair trial.”).’

In enacting the 1990 amendments to the CVR statute, Congress recognized
that aircraft crashes traditionally spawn litigation, and that litigants should be
allowed necessary access to the CVR materials. Accordingly, the statute °
carefully balanced the privacy privilege afforded pilots and families against the
rights of litigants to receive a full and fair trial.

The privilege afforded the CVR is based upon the recognized principle
that because voice information on the CVR may prevent or explain crashes, pilots
agreed to what would otherwise be overly intrusive, continuous monitoring,

knowing that the contents of the tape will likely become of interest to others only

3

The NTSB shared the view that the legislation was designed to prevent
release of CVR Materials to the media. In a letter to Congressman James L.
Oberstar, Chairman on House Public Works and Transportation Committee,
NTSB Chairman James L. Kolstad wrote:

The proposed amendment also is aimed at preventing the courts
from releasing CVR tapes for public broadcast. We support this goal. In
the summer of 1989, a Texas state court ordered Delta Air Lines to release
the CVR tape from an accident which occurred on August 31, 1988, at the
Dallas-Fort Worth International Airport. The CVR tape was then
broadcast by the media. The Safety Board publicly expressed its regret
over the court’s decision. In actions for damages arising from accidents,
CVR tapes have been admitted into evidence and have been played in
open court. However, to our knowledge the Texas decision represents the
first case in which a court ordered the CVR tape released to the public.

The proposed amendment would prevent a repetition of the Texas
broadcast. . ..

(Attachment 4 at 2.)



in the cases when it records their deaths. ALPA is frequently put in the position
of intervening in judicial proceedings to enforce the privacy interests protected
by the CVR privilege because, as a practical matter, were ALPA not to do so,
there is no other party with a consistent and strong enough interest to ensure
that the appropriate judicial protections are put and kept in place.

The result of Congress’ recognition of the privilege is an intricate method
for determining whether and in what circumstances a CVR transcript or the tape
itself can be used in a judicial proceeding. In many instances, the portion of the
CVR transcript relevant to an accident is made public by the NTSB pursuant to
its authority under 49 U.S.C. § 1154(c), and the statute presumes that that portion
can be used by the litigants for any proper purposes. Additional parts of the
CVR transcript, or the tape itself, may also be made available to litigants, but
only if the court determines that one or both is necessary for a fair trial, and only
if their use is limited to the proceeding. The statute provides no room, however,
for release of CVR materials to the press; in fact, as the authors clearly stated, the
statute is specifically designed to prohibit just such release. H.R. Rep. No. 661
(Attachment 1 at 3).

Thus, in enacting the 1990 legislation, Congress addressed two distinct
issues: NTSB handling of CVR materials (now codified in 49 U.S.C. § 1114(c)),

and judicial handling of CVR materials (now codified in 49 U.S.C. § 1154). As the



legislative history makes clear, Congress enacted this legislation to prevent
precisely what is sought here -- release of a CVR tape to the news media.

In 2000, Congress again amended 49 U.S.C. § 1154 by extending the -
privacy protection afforded under the statute to other modes of transportdtion
and clarified that it was the information contained on these recordings that was
protected, no longer just pilot voices.” The Senate Report stated that Section 5 of
the Act (amending § 1154):

[R]lequires the withholding from public disclosure of voice and
video recorder information for all modes of transportation
comparable to the protections already statutorily provided for
cockpit voice recorders (CVRs). . . .
S. Rep. No. 386, 106th Cong., 2d Sess. 8 (2000) (emphasis added) (Attachment 5 at
8-9). Meanwhile, Section 6 “create[d] procedures for [the] NTSB to turn over its
investigation to the FBI when it appears that the accident was caused by an
intentional criminal act . .. ” (Id. at 8). Therefore, Congress clarified that the
CVR’s statutory privilege would now cover “voice recorder information” and in
the very next section required procedures to include the FBI as well as the NTSB
in crash investigations. The Congress plainly anticipated that the CVR tapes
would come into the hands of Government investigators and prosecutors, and
anticipated that the privilege under 49 U.S.C. § 1154 would extend to criminal

“proceedings” involving the FBI.

a

National Transportation Safety Board Amendments Act of 2000, Pub. L.
No. 106-424, 114 Stat. 1883 (Nov. 1, 2000).

10



Gannett suggests in its brief, at 6, n.4 that ALPA’s privacy concerns might
be addressed by making only those portions of the tapes upon which the voices
of crewmembers appear subject to a protective order. The CVR statute, however,
makes no provision for the Court to select portions of a CVR tape for disclosure.
Rather, Congress’ plain express intent was “to prohibit CVR tapes from being
released to the public.” H.R. Rep. No. 661, supra.

IL

The CVR Statute Is Consistent With The First Amendment.

Gannett suggests that the CVR statute is contrary to the First (and Sixth)’
Amendments, and therefore not enforceable. (Brief at 2-3.) That argument is
wholly without merit. Both the Supreme Court and the Fourth Circuit have
specifically rejected claims that the First Amendment requires disclosure of tapes

or other documents that have been admitted into evidence in a judicial

proceeding.

In Nixon v. Warner Communications, Inc., 435 U.S. 589, 608-10 (1978), the
news media argued that the First Amendment required the district court to
disclose the Watergate tapes after they had been admitted into evidence during

the trial of Nixon's advisors. The Supreme Court specifically rejected that claim,

5

Because it is well established that the right to a fair trial under the Sixth
Amendment is personal to the defendant, see Gannett Co., Inc. v. DePasquale,
443 U.S. 368 (1979), that Amendment need not otherwise be considered except
insofar as the Courts have incorporated certain Sixth Amendment tests for media
access to evidentiary materials into the First Amendment.

11



holding that the First Amendment merely preserves the right of the news media
and the public to have access to information contained in court records. Id. at
608-10. In that case, there was no issue of a statutory privilege as there is here.
The tapes had been played and transcripts made available. Because “there [was]
no question of a truncated flow of information to the public,” there was no
infringement of First Amendment rights. Id. at 609. Therefore, it is established
law that the First Amendment does not require access be granted to the CVR
audiotapes themselves.” Subsequent cases clarified that even the public and

press right of access to criminal trials is not unqualified.

In re Washington Post Co., 807 F.2d 383, 390 (4™ Cir. 1986), that Court
noted that “[t]he mere existence of a First Amendment right of access to a
particular kind of hearing or document does not entitle the press and public to
access in every case.” The Court denied the press and the public access to
sensitive government documents which were protected under the Classified
Procedures Act. In doing so, the Fourth Circuit stated: “[a]ccess may be denied
if closure is essential to preserve higher values and is narrowly tailored to serve

that interest.”” Id., citing Press-Enterprise Co. v. Superior Court of California,

6

See also United States v. Beckham, 789 F.2d 401 (1986), where the Sixth
Circuit addressed an effort by the news media to obtain copies of tapes played in
open court during a criminal trial. In reliance on Nixon, the Court held that there
was no abuse of discretion and no violation of the First Amendment to deny the
media the right to copy audiotapes. Id. at 408.

12



464 U.S. 501, 510 (1984) and Globe Newspaper Co. v. Superior Court, 457 U.S.

596, 606-07 (1982).

Similarly, Congress has dictated that such a higher value applies to the
information contained in post-accident CVR tapes and transcripts -- and has
protected those materials with a statutory privilege. The CVR statute serves a
compelling public interest in making critical investigatory and safety information
available to investigators, and in appropriate cases litigants, while protecting
sensitive privacy rights of crash victims and their families. Were the Court to
order these sensitive materials disclosed, it is likely that substantial harm will
result to the public’s interest because air crewmembers will no longer have faith
that these communications will be protected and air crash investigations in the
future will likely suffer due to the unavailability of these and more advanced
recordings. Congress continues to be concerned about this issue, as evidenced
by the recent expansion of the CVR’s statutory privilege. (See Attachment 5.)

Applying the test of Washington Post, 807 F.2d at 390, here, there are no

better alternatives to protect the privacy interests at stake other than closure of
media access to the CVR recordings and transcripts. The statute requires it. The
First Amendment allows it. Congress carefully weighed the necessity of
investigators’ and litigants’ rights of access to the materials against the privacy
rights of air crewmembers in passing the CVR statute. There is a compelling

public interest in preserving the integrity of the aviation investigative process.

13



There is also a substantial probability that the abilities of investigators of aviation
disasters in the future will be irreparably harmed if the confidentiality of these
materials cannot be guaranteed. Clearly, Gannett has not obtained the CVR
tapes from the Government or the airlines; those parties have correctly acted to
protect the tapes and the privacy and public interests involved. Gannett should
not be permitted to circumvent the CVR'’s statutory privilege by obtaining
through this proceeding the very recordings it has been prevented from
obtaining directly. There is no reasonable alternative available to the Court to
keeping the CVR tapes and transcripts confidential. The sole remaining question
is whether the hearing should be closed to the press and public for the purpose
of playing the tapes during trial.

The Courts have made clear that First Amendment rights of the press and
public are properly subject to closure of judicial proceedings so long as the
closure is narrowly tailored to serve the protected interest. See Waller v.
Georgia, 467 U.S. 39, 48 (1984) (closure to cover only those parts of hearing that
jeopardize interest advanced; there, the government’s interest in protecting

confidential criminal wiretap tapes); Richmond Newspapers, Inc. v. Virginia, 448

U.S. 555, 581 n.18 (1980) (noting that the First Amendment permits reasonable
closure of criminal proceedings under some circumstances); Bell v. Jarvis, 236
F.2d 149, 165 (4" Cir. 2000) (right of press and public to attend a criminal trial is a

qualified right; there, the interest in safeguarding physical and psychological

14



well-being of minors prevailed and the public and press were properly

excluded); Washington Post, 807 F.2d at 393 n.9 (First Amendment closure test

also applies to a request to seal documents).

ALPA believes the legislative history of the CVR statute indicates that
Congress balanced the interest involved and correctly determined that the CVR
recordings be made available only for “purposes of a proceeding.” Congress
correctly determined that exposure should be limited to necessary parties to a
judicial proceeding, i.e., the judge, and (subject to an applicable protective order)
the parties, jury and necessary court personnel. Under Jarvis’ First Amendment
test, the actual airing of the CVR tapes in this proceeding before the jury should
be closed to the public because the interest to be protected is sensitive enough to
warrant closure. Notwithstanding, should the Court determine to open the
courtroom to the press and public for the playing of the CVRs, it is plain the
statute requires that no recordings be made and that the tapes themselves and
any transcripts shall remain under seal.

Finally, despite Gannett’s reference to the “First Amendment right of
access . .. to documents submitted in the course of a trial” (Brief at 3), the cases it
cites for the proposition that the news media should be allowed access to (i.e.,
copy) tapes played during trial are not based upon the First Amendment.
Instead, those cases rély upon a common law right of access to judicial records;

indeed, several of the opinions cited specifically state that there is no First

15



Amendment right to have access to tapes played at trial. (See Brief at 3-4.)
Common law rights are irrelevant, of course, where Congress has enacted a
statute governing the issue. See Nixon, 435 U.S. at 603-8 and n.18.

II1.

There Has Been No Waiver Of Statutory Rights.

Gannett also argues, at pages 5-6 of its Brief, that because the CVR tapes
from Flight 93 was played to certain family members of the passengers and crew,
any right to confidentiality is gone, and the “statute’s mandate . . . does not
apply.” This is patently in error on a number of grounds.

First, Gannett cites no authority for the proposition that the CVR statute
may be disregarded if not followed perfectly in each instance. That is because no
such authority exists. Second, there is ample authority for the proposition that
limited exposure, even to members of the public, of sensitive materials does not
equate to an automatic ruling that public disclosure of the materials themselves
is required. E.g., Nixon, 435 U.S. at 608-10. Third, any disclosure by the
government to the relatives of passengers and crew killed on Flight 93 was
arguably a disclosure to potential trial witnesses, and the playing of the tape to
these individuals to assist in the Government'’s investigation and /or preparation
of its case is arguably a permissible use of the CVR for a “proceeding,” permitted
by statute. Moreover, Gannett’s argument directly contradicts the holdings of

recent District Court cases in which the Courts correctly withheld from the

16



media CVR tapes played at trial. US Airways, Inc. v. Parker-Hannifan Corp.,

C.A. No. 99-CV-917 (W.D. Pa., June 19, 2002) (Order granting Motion for Access
to Judicial Record; access to CVR audiotape denied, attached as Exhibit “A” to

Government’s Motion for Protective Order (Docket No. 399)); United Statés v.

Calloway, No. 94-20112 (W.D. Tenn., August 31, 1995) (Order Denying Access to
[CVR] Audiotape Recording)(Attachment 6).” Even so, the fact that the CVR
tapes may or may not have been handled in precise accordance with the statute
does not give anyone license to ignore the CVR statute in the future; indeed, if
anything, it makes future compliance with the statute even more critical.

IV.

Even Absent Specific Statutory Protections For The CVR Tapes,
Release Of The Tapes Would Not Be Warranted.

Even if the Court were to rule (erroneously, we believe) that 49 U.S.C. §
1154 does not apply in this case, Gannett’s motion for access to the tapes should
be denied under common law standards.

In Nixon, 435 U.S. at 597-99, the Supreme Court recognized a common law

right to inspect records of judicial proceedings. That right, however, is not

Calloway was decided upon First Amendment grounds. The Court there
did not find it necessary to address the applicability of 49 U.S.C. § 1154.
However, Calloway was decided prior to the 2000 amendments to the statute,
which clarified that the privilege requires withholding from the public voice

recorder information . . . even when the NTSB turns over its investigation to the
FBI. See Attachment 5 at 8.

17



absolute, and the decision to allow access is left to the discretion of the District
Court, based on the relevant facts and circumstances. Id. at 599.

In this case, nearly every relevant fact weighs against release of the tapes.
First, Gannett offers no substantive reason why it should have the tapes, and on
that basis alone its request should be denied. Instead, Gannett offers only vague
but apparently intentionally tantalizing statements attributed to several relatives
of persons who died aboard Flight 93, and a statement of its intention to publish
coverage of the trial. Gannett’s remaining silence on the issue otherwise is
hardly surprising, however, since it almost certainly seeks the tapes for the basest
of commercial purposes: to exploit the sounds of Flight 93 for commercial gain.®
Gannett cannot reasonably now claim that it needs the tapes to allow full
reporting of relevant facts, because the relevance of the tapes has not been
determined, nor have the tapes been admitted into evidence. Moreover, if the
tapes are ultimately admitted into evidence, the Court’s protective order may be
narrowly drawn to allow the tapes to be used in the proceeding without

permitting actual copying for commercial distribution. Cf. Nixon, 435 U.S. at 599

n.11 (“substantial access” ore factor to be weighed by the district court).
In contrast, release of the tapes themselves would cause significant,

tangible harm to the victims of Flight 93 and their families, and to pilots and the

See Attachment 3 at 2. It is an unfortunate fact that many CVR tapes from
- fatal crashes, which were released prior to the amendments to 49 U.S.C. § 1154,
or outside its protections, are continuously available on the Internet.
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flying public generally. Gannett may argue that the victims and their families
could simply turn off the television or radio to avoid this exposure, but that
would hardly be a practical solution; indeed, unless the families were to remove
themselves from modern society altogether by avoiding all forms of broadcast
media, there is no way to insure that they would be protected from such
exposure.’

Finally, the precedent set by release of the CVR tapes to the news media
by this Court will have significant adverse consequences on air safety. Aswe
discussed in Part I above, the installation and proper utilization of CVRs has
been dependent upon acceptance of this intrusive device in the workplace. Pilot
acceptance, in turn, has rested upon assurances that CVR materials would be
used for accident investigation and not for the exploitive purposes of commercial

media. Based on the success of the CVR, new generations of safety equipment

? Courts have specifically recognized that families have important privacy

interests that are to be protected by withholding audiotapes from the media,
even when transcripts of those tapes are available. Thus, in a case arising under
the Freedom of Information Act, a district court refused to release the audiotape
from the Space Shuttle Challenger:

What the astronauts said may not implicate privacy interest; NASA has
not argued that it does and has, in fact, provided the public with a
transcript of the tape’s substantive contents. But how the astronauts said
what they did, the very sound of the astronauts” words, does constitute a
privacy interest. This is the “intimate detail” that the Challenger families
seek to protect from disclosure.

New York Times Co. v. NASA, 782 F. Supp. 628, 631 (D.D.C. 1991).

19



are being designed and installed, such as cockpit and cabin video recorders, that
promise to provide even more information for air safety specialists.

While new these devices offer great benefits, pilots will immediately-
recognize that cockpit and cabin video are even more intrusive than the CVR and
offer even greater possibilities for misuse. Accordingly, without solid assurances
that cockpit recordings will not be released in the future, it is unlikely that the
new devices will gain the support necessary to make them effective. More to the
point, the release of these CVR tapes will make it difficult, if not impossible, to
give pilots any realistic assurance that the Courts will follow Congress’ intent
and that cockpit recordings will not be released to the media in the future.
Implementation of the new technologies, if it occurs at all, could be significantly
delayed. In sum, the circumstances here weigh heavily against release of the
tape.

V.

If The Court Orders Disclosure Of The CVR Tapes,
That Order Should Be Stayed Pending An Appeal.

If the Court were to order disclosure of the CVR tapes, ALPA would
immediately appeal that decision. Since enforcement of the order would
undermine the appeal and cause irreparable injury to the victims, their families,
and to other ALPA members operating under what they perceive to be the

protections of the CVR statute, ALPA has filed, with this brief, a motion in the
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alternative requesting that the Court stay the effectiveness of any such order
pending an appeal.

Under Fed. R. Civ. P. 62(c), the Court weighs four factors in considering
whether to stay an order pending appeal: (1) the likelihood that the applitant
will be irreparably injured absent a stay; (2) the likelihood that the applicant will
succeed on appeal; (3) the prospect that other interested parties will be harmed if
the stay is granted; and (4) the public interest in granting the stay. Long v.

Robinson, 432 F.2d 977, 979 (4" Cir. 1970)(Memorandum Opinion and Order),

aff'd, 436 F.2d 1116 (1971). Accord Hilton v. Braunskill, 481 U.S. 770, 776-77

(1987). The necessary level and degree of each factor will vary according to the
court’s assessment of the other factors. Id. at 777. Thus, the greater the
irreparable injury, the lesser the likelihood of success that needs to be
demonstrated. Id. at 777-78.

First, as we have demonstrated in Part IV above, there can be no question
that the victims and their families and the trust pilots place in Congress’ ability to
prevent disclosure of the CVR tapes will be irreparably harmed if the stay is not
granted. Indeed, stays routinely have been granted in other cases where the
harm suffered was far less tangible than the harm that would occur here. See

e.g., Basicomputer Corp. v. Scott, 973 F.2d 507, 512 (6" Cir. 1992) (loss of

customer goodwill amounts to irreparable injury because damages flowing from

such losses are difficult to compute); Fund for Animals, Inc. v. Espy, 814 F. Supp.
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142,151 (D.D.C. 1993) (plaintiffs who enjoyed viewing wild bison would suffer
irreparable injury if research study involving capture of wild bison near
plaintiffs” property were implemented).

Second, we have demonstrated a significant likelihood of success on
appeal. Indeed, even if the Court disagrees with our view of the merits, there
can be no doubt that a serious legal question has been presented which should be

preserved for appellate review. See Goldstein v. Miller, 488 F. Supp. 156, 172

(D.Md. 1980) (difficult legal question, stay granted), aff’d sub nom., 649 F.2d 864

(4" Cir. 1981).

Third, there would be no appreciable harm to Gannett as a consequence of
astay. The information contained in the tapes has already been provided to
those family members who wished to hear the recordings. Gannett has had the
opportunity to interview those persons and report their impressions. The only
thing that would be delayed, of course, would be a public broadcast of the actual
screams and cries of the victims, and the sounds of violence and disaster. Plainly
the public could wait until the completion of an appeal to hear those sounds.

Finally, as we discussed in Part IV above, the public interest in insuring

the advancement of air safety lies in granting the stay and allowing considered

appellate review.
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Conclusion
For the foregoing reasons, intervenor Air Line Pilots Association urges the
Court to grant the motion of the United States for a protective order sealing the
CVR tapes and transcripts of the cockpit voice recorder aboard United Airlines
Flight 93 and ExecuJet Flight 593 on September 11, 2001 in accordance with 49
U.5.C. § 1154; and grant the Motion of ALPA to close the courtroom to the press

and public during any actual playing of the CVR tapes.

Respectfully submitted,

John E. Wells IV

Air Line Pilots Association, Int’l
Legal Department

535 Herndon Parkway
Herndon, Virginia 20170

Tel: 703-689-4326

Fax: 703-481-2478

Dated: October 8, 2002
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101er Conanzss - Rerr. 101-661
#d Sewion . | HOUSE OF REPRESENTATIVES [ *Futs

INDEPENDENT BAFEI'Y BOARD ACT OF 1974
AMENDMENTS ACT OF 1990 :

Auausr 8, 1990.~Ordered to be printed

‘Mr. ANDERSON, from the Committee on Public Works and
Transportation, submitted the following

REPORT
{To accompany HLR. 5182 which on June 21, 1990 was referred jointly to the

s commmmmmmcommmmwmmmml

: -ru(hdumgwuuumadﬂuwnnnm Office]

- TheXCommiittee on Public Works and’l‘rannf:rhtio  to whom
~was:reforretlithe bill (HLR. 5182) to amend the ependent Safe:
Board: Acb.6f1874 to authorize appropriations for fiscal years 1991,
1992, and:i#993; and for other purposes, having cons¥dered the
same, report favorably thereon with an amendment and recom-
mend that the bill ag amended do pass. ’
" The amendment is as follows: o

‘Strike out all.after the enacting clause and insert in lieu.theroof
ollowing:

Ac?!o‘t! lOAg%)' l,nqy be cited as the “Independent Bafety Board Act of 1974 Amendments

8EC. 3. AUTHORIZATION OF muom)mom. .
(»mom—smmath.mmmntw Board Act of 1974 (49

U.S.C. App. 1907) is amended striking the section he the section designa.
tion.lndcubucﬂonh)ndinnbzdudufo!hwingz . .
“8KC. 300. AUTHORIZATION OF APPROPRIATIONS.

“(8) IN GRWERAL.~The, is autho to be for th of this
Act not to exceed 328.003000.;;1- ﬂ:i:d.d ob%; 1 o&foo%' for.

1890, $31, year 1991
$33,600,000 for flscal year 1992, and $38,900,000 1 fiscal year 1993. Such aums shal]
remain -vaﬂ:rblo untﬁ expended.”, o )

(&) Conro AMENDMENT, £ wuch Act ia dod by fmet
“Emomncym__u m’:"‘%’fw—hﬂm 809(b) of such Act {s amen. y inserting

SEC. 3. LABORATORY RECORDS OF TOXICOLOGICAL TESTS,

(n)AmoumorN’mB'IbOn ~Secti 804(b) of the Ind dent Safet
Board Act of 1974 49 US.C. App. 19040 o amerias 1 redesignating paragens
39-008

(



D) '

(11), and any reference thereto, as paragraph (12) and lnnrtin( after paragraph (10)
the foll new 2 :

g ote) of the Bupplemental A% LoolcL TR (5 U0, T901
o ’ Awhml;ll

: 4 u»m»mm Becretary of Transportation
wﬂthnnquut.mdnhdlhfnmhhod.mhbonmmrdofugxhol

"(A)whlchh'eondumdondpomnwhnhmnmblywhhdw&m
thochwmwuof-nwddmtorhcﬂmtwkhlnthah tive juris-
diction of the Board;

“(B) which is conducted pursuant to post-accident or reasonable suspicion

tc?nx%‘gol e mﬂu"nqulnmmti of the Dppnrhmnt of Transportation, in-

® coum::‘hu%.—smonauotmﬁmu amended by adding at

the end the following new subsection: :

‘““(@) Oar)w[::m TREATMENT OF Imum‘:! lenl.-?z) the shall st

h aENERAL—Except as provided mcnph 5 Board main-

umineonﬁdmconndmmpt&vmpubllq osure in saccordance with section

5sz(bx§m)f title 5, United States Code— )

~ any tory record of a toxicol test conducted on a
whlclh‘mmw use of a.drug is permitted under e
regulations; . .

~%(B) any medical informstion by-uchpuwnlnqonwﬂonwlth

pravided
-uchu-torlnconnocuonwlbhlmhwdluchmt.
th“(%i) ""%“”“"?.'.p.em'e".'u;" ¢ insue in :munﬁauo} udd:nl{
e fitnees of & person o .an’ an -
or incident by mmumd.mwmd-'wmm
mdumdwmhpemhmmdmlophc-nmuarymodh
such investigation, the Board may use such laboratory record for development
of such evidentiary record.”. Y h

_ SEC. & INSPECTION AUTHORITY. .

Section 304(bX2) of the Independent %.’m.m of 1974 9 USC. Ap:
1903(X2)) is amended by inserting after * " gach place it appears “vessel,”.
8EC. 5. COCKPIT VOICE RECORDER RECORDINGS AND TRANSCRIPTIONS. '

Section 306 of the hdamd,mt‘sd%n'nurdm of 1974 (49 US.C. App. 1005) is
amended by striking subeection (c) end the following: : .

“(c) Punic Discrosuss oF Cocxrir Voicx REcoRDER RECORDINGS AND TRANSORIP-
TIONS.~— C

“(1) GxneraL nuLE.—Notwithstanding an{ other provision of law, the Board
shall withhold from public disclosure cockpit voice tecorder recordings and
transcriptions, in whole or in rn. of oral oommunhﬂpm‘l:‘y and between
flight crew members and stations, that are associsted with accidents or
incidenta investigated by the 5 .

“(2) ExcxemioN.—Portions of a transcription of oral commuinications ducrlg:i
in ph(l)whichﬂmﬂoarddumnnkuntandporﬂmn_ththo t
or incident shall be made available to the Ylubllc by the )

“(A) if the Board conducts a public earing with
incident, at the time of such hearing: and

Boerd—
respect to such accident

“B) if the Board does not conduct such & hearing, at the time
when a m of other fectual reports the sccident or incident
is placed in public docket.

.(g) &mc— 0 COCKPIT VOICE RECORUER a

INPORMATION IN GAFETY RECOM
ummnonm—Nothlulnﬁdlmﬂoantdctﬁnmuwwm
referring to cockpit voice recorder information in making sefety recommenda-

tions.
#d) Use or Cocxerr Voicx Reoornes REOORDINGE AND TRANSCRIPTIONS IN JUDI-
ciaL ProcEEDINGS. —

“(1) GengrAL RULE—Except as provided in this subsection, in & judidnl- pro-
ceeding, there shall not be df:xnery by a party— : :

{A) of portions of cockpit voice recorder transcriptions other than such -
portions made available to the public by the Board under subsection (X2

Aan .
*(B) of cockpit: vaice recorder recordings. K
“'(2) EXCEPTION RELATING TO DISCOVERY -OF TRANSCRIPTIONS.—~
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“(A) In GENERAL.—Subject to subparagraph (B) and paragraph (4), a court
may permit discovery of cockpit voice recorder tumcriptlbmpby a party if
the court, after an in camers review of such transcriptions, finds that—

*4) the portions of the transcriptiona made available to the public
under subsection (O) do not provide the party with sufficient in orma-
tion for the party to receive & falr trial; and .

(11} discovery of additional portions of transcriptions is necessery to
.r’wldo the party with sufficient information for the party to receive a

r trial,

“(B) NTSB TaANSORIPTIONS.—No cockpit voice recorder transcriptions pre-
pared by or under the direction of the Board, other portions made
available by the Board under subsection (c), shall be required to be pro-
duced for an in camera review or subject to discovery unless the cockpit
voice recorder recordings are not discoverable. :

(3) Excerrion metatiNG TO DISCOVERY OF RECORDINGS.—Subject to Eancnph
(4), a court may permit discovery of cockpit voice recorder recordings by a party
if the court, after an in camera review of such uoordins, finds that—

“(A) the portions of transcriptions made available to the public under
cubncﬁon‘g and to the parté through discovery under paragraph (2) do
mt ‘t’ddw:n:h. party with sufficient information for the party to receive a

r H
‘(B) discovery of cockpit voice recorder recordings is necssary to ﬂ.rovide

the party with sufficient information for the partg to receive a fair trial.

‘(4) ProreoTIVe oxoers.—If, under paragraph (2) or (; ), there ie discovery in a

Judicial proceeding of & cock, t voice reco recording or portion of a

cockpit voios recorder ﬁl::\ not made available to the public under sub-

section (cX2), the court shall . ve order to limit the use of such
recording dissemination of such mdmﬁ portion to any person who does not

nesd access to such recording or portion for such p

. “(6) LIMITATION ON ADMIsasiON OF RECORDINGS AND TRANSCRIPTIONS INTO EVi-
DENCE.—A court ::{ permit admission of & cockpit voice recorder recording or
an on of a pit voice recorder transcription not made available to the
puz under subsection (oX2) into evidence in a judicial proceeding, only if the
court places such recording or portion under seal to preclude the use of such
reco or portion for purposes other than for such proceeding.”.

The reported bill authorizes ag)propriations for the National

" Transportation Safety Board (NTS :
Th B was created by the Deg:rtment of Transportation Act

e

of 1966 and was established as an Indpendent Federal Agency by
the Inde!:mdent Safety Board Act of 1974, The Board plays a criti-
cal role in transportation safety. It is responsible for investigating
end determining the probable cause of accidents in five transporta-
tion areas: aviation, highways, rail, pipeline, and marine. Following
its investigations, the Board €8 recommendations to federal,
state and local agencies to nPrevent: the recurrence of accidents. The
Board also conducts speci studies and investigations on transpor.
tation safety and reviews and evaluates the performance of other
transportation .Aﬁencies in achieving safety.

. ill is designed to reverse the unfortunate reduc-
tions in the Board's staff and ca bilities which occurred during
the 1980°s. In 1980, the Board hmr: staff of 400. By 1982 unneces-
i staﬁy by 27 percent.
8ince that time, the Board has been able to regain some of its lost
staff but its current staff lovel of 826 is well below the level of 1980
and below the level which the Committee believes necessary for the

to carry out its important safety responsibilities.. The budget

. i::ts which the Board has sustained have resulted in a substantial

crease in the time required for the Board to issue accident re-
ports and a decline in the number of the accidents the Board has

e
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\ . .
been able to invest ate. The budget cuts have also caused the
Board to loge staff in key technical areas, :

The authorizations in the re rted bill will enable the Board to
build itself up to the level of effectiveness needed for the Board to

continue to be t}nm;wmlnent accident investigator in the world,

The reported bil -permit the Board to increass its staff to 848
in flscal year 1991 and to 88] in fiscal years 1992 and 199, For
fiscal year 1991, the legislation would permit the Board to add 22
new staff positions. The Board plans to hire 9§ accident investiga-
bors,9tecnicals,"listsand4legala . The latter will
enable the Bom'dpetfwul in reducing the current unacceptable
delays in prooessin%ap b en whose licenses are suspend-
ed or revoked bly the Federal Aviation Administration. For
years 1992 and 1993, the Board plans to add an additional 88 staff
position% ﬂiﬁgluding staff with investigative, technical and litigation
responsibilities:

In -addition‘ the reported bill now includes several amendments
to the Board

e 8 basic statutory authority to enhance the Board's 4

ability to.carry out its functions. _

First, the reported bill ensures that the Board will have access to
drug tests conducted under DOT regulations on federal employees
who are involved in trang rtation accidents within the Board's in-
vestigative jurisdiction. l?:der the bill, medical information ob-
tained from the drug testing must be kept confidential by NTSB
except in cases where it s needed for the evidentiary record in an
NTS investifation which is specifically considering the fitness of
a federal employee involved in an accident, ) o
. A second provision in the bill deals with conversations between
flight crews or between flight crews and controllers which are re-
corded on cockpit voice recorders. Exist law strikes a compro-
mise between rights of ﬁrivacy and the timate rights of the
public to know. ting law provides that B must make public
a transcription of &o ons ot the recording which are relevant to
'tI!;f accident, but the reco s themselves may not be released.

e recordings are sensationalistic and public access to the record. -

- ings would not give the public any information beyond that which

it would get from a transcription,

Although it was the intent of existing law that the recordings
themselves would not be made public, the law did not prohibit re-
lease of the recordings by the. persons other than the Board. In
1989, a Texas state court ordered Delta Airlines to release a CVR
tape from an accident which had occurred a year earljer. The CVR
tape was then broadcast by the media. The reported bill would }sre-
vent a repetition of this unfortunate occurrence, It would prohibit
CVR tapes from being released to the ublic. However, the report-
ed bill would not prevent tapes from being obtained by li ta

law, the CVR tranacription must be released 60 days after an acci-
dent. NTSB points out that this requirement ordinarily leads to the
CVR tape belng released in advance of other factual reports which
take longer to prepare. This causes the public and the media to

o — @ o m— —— —
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place too much emphasis on the CVR report because the report
cannot be placed in proper perspective by reference to other factual

rts.

mﬁne reported bill J)rovidea that CVR transcriptions will be re-
leased at the same time as other factual reports. This change will
not limit the ultimate availability of the information to the public
but will adjust the timing of the release of the information, so that
the information can be meaningfully evaluated. .

In sum, the legislation now before us will enable the National
Transportation Safety Board to rebuild its ataff to a level necessary

~ to continue ita excellent work. The bill also makes several adjust-

nge:lt; to existing law to enable the Board to function more effec-

SECTION-BY-SECTION SUMMARY
Section 1. Short Title—Provides that the Act may be cited as the

. “Independent Safety Board Act of 1974 Amendments Act of 1990.”

Section 2. Authorization of Appropriations.—Authorizes appro-
priations for NTSB of $81 million for fiscal year 1991, $38.6 million
for fiscal year 1992, and $38.8 million for fiscal year 1993.

Section 3. Laboratory Records of Toxicological Tests.—(a) Author-
izes NTSB to obtain 'f.'rvom the Department of Transportation labo-
ratory records of toxicological tests conducted on persons reason- -
ably associated with the circumstances of an accident or incident
wi the investigative jurisdiction of NTSB, when the testing is
undertaken pursuant to post-accident or reasonable suspicion toxi-
cological testing m‘ifemont of DOT.

. (b) NTSB is req to keep these test resulta confidential to the
extent they reveal lawful medical use of & drug, or other medical
information, unless use of the information is necessary to develop

-the evidentiary record in an investigation in which the fitness of

the person tested is specifically at issue.

Section 4. Inspection Authority.—Clarifies that the Board has au-
thority to conduct examination or testing of vessels when required
for of a Board investigation.

e Committee would like. to clarify that this technical amend-
ment which adds the word “vessel” to Section 304(bX2) of the Inde-
pendent Safety Board Act of 1974 simply clarifies the Board's
powers with respect to currently authorized investigations. The
amendment does not expand or otherwise modify the authority of
the Board with regard to major marine casualties. Specifically, the
amendment doés not flve the Board the authority to investigate oc-
curreénces in international waters involving foreign registered ves-
sels or the authority to investigate an extraterritorial marine casu- .
alty involvﬁg a foreign registered vessel once that vessel or its
crew enters U.8, waters. In this reg:rd. the Committee agrees with
the explanation of the provision in the following letter from the
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Nuiomt. TRANSPORTATION SArery Boarp,
. v Washington, DC, June 27, 1990.
Hon, Grenn M. ANDERSON '

Chairman, Committee on Public Works and Zhu'cporta?ion,
House of epresentatives, Washington, DC. :

DeAR CHAmRMAN AnpErsoN: This letter isin reforénco to HR,

5132, to amend the Independent Safa% éBloalxngct of 1974 to au-

thorize appropriations for fiscal years and 1998, and for
other purposes. :

As you know, the Board has offered a technical amendment to
section 804(bX2) of the Inde ndent Safety Board Act of 1974, 49
U.S.C. Sec. 1903(bX2). It would add the word “vessel” to the list of

surface transportation uipment that the Board can examine and -

test during the course of an authorized accident investigation, Al-
though the-Board believes that it has the inherent power to exam-
ine and test surface transportation conveyances involved in acci-
dents it investigates, the absence of the word “veesel” from the
itemized equipment the Board can test could provide a vessel
owner with a basis for t?zing to frustrate an investigation author-
ized by the Congress. The technical amendment we seek would
nerely avold uncertainty and eliminate potential ambiguity in the
ﬁcope of the Board’s crucial power to test and examine physical evi-
ence. :

This technical amendment is independent of the substantive au-
thority the Board is gee to investigate occurrences in interna-
tional waters involving foreign registered vessels that embark and
disembark United Stateg citizens at U.S. ports. The techhnical
amendment is not intended to and would not confer urisdiction
gver accidents the Board currentl: has no power to vestigate.
- Specifically, it is not intended and would not expand the Board's
authority to investigate accidents of foreign flag vessels in interna-
tional waters. The 's testing autho ty is an adjunct to its in.
vesti ati::durisdiction and the technical amendment for “veasel”
would clarify the Board’s testing powers over marine accidents it is
currently empowered to investigate,

Your consideration and approval of this amendment will be ap-
preciated. o

Sincerely,
Jamzs L. Korstap,
Cha

Section 5. Public Disc losure of Cockpit Voice Recorder Reeotdigﬂ
and Transcriptions.—(a) Modifies existing law on NTSB ﬁgublic

closure ofrdthe transqriptio?s of mul:ivaxg portions of m:hfwkpit
Voice recorder recordings of comm cations between crews
and air traffic controllers. Under e law the transcriptions

scriptions are to be made available at the time of fhe h

an investigation in which there is a hearing. If there is no hea
other
ot,

:lhek actual reports on the accident are placed in public
oc ! :

the tranacn})tlons must be made available at the time a majority of

——
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(b) Prohibits discovery in judicial proceedings of CVR recordings
or those portions of transcriptions of CVR recordings: not made
g?'l‘SB, unlees the court finds that discovery of these ma.
to give a party a fair trial. If discovery is per-

neceasary ry
mitted, the court shall issue a protective order to limit use of the
or tranacriptions to the Judicial proceeding; If the mate-

1600
rial is p in evidence, it shall be Ela' under seal to preclude
p .

its use for purposes other than the ju :
Th 1 ntended to restrict the pe ies to an
roi  YOce) \

Commrrre Action AND Vors
With respect to clause 2(1X2) (a) and (b) of the Rules of the House

of Representatives, the Committee, with a majority present favor-
:11!9)%{) reported H.R. 5182, as amended by a voice vote on June 28,

Ovzreiant FINDINGE AND Rwouunummorqs

With respect to clause 21X8XA) of rule XI of the Rules of the
House of Representatives, the Committee reports that no separate .
he, were held on the subject matter of the legislation by the
Subcommittee on Investigations and Oversight.

With respect to clause 2(1X8)D) of rule XI of the Rules of the
House of Representatives, the Committee has not received a report

| from the Committee on Government Operations pertaining to the

subject matter of the legislation,

CoNGRESSIONAL BupaxT Acr ReQuiREMENTS

With respect to clause 2(X3XB) of rule XI of the Rules of the
House of Representatives, and in compliance with section 808(a) of
the Congressional Budget Act of 1974, the Committee reports that
H.R. 6132 does not provide any new budget authority or new or in-

tax expenditures,

- With respect to clauge 2(X3XC) of rule XI of the Rules of the .

House of Representatives the Committee has received the following
report from the Congressional Budget Office under Section 403 of
the Congressional Budget Act of 1974.

Co . U.S.B Couausao y
NGRESSION. UDGET OrriCE,

: Wac_hi";tl‘on'. DC, July 17, 1990,
Hon. GLenn M. AnNperson, - )

G;au‘mw;ha)mmmee on Public Works and Tyransportation,

Hom of Representatives, Washington, DC.

DeAr Mn. CHAIRMAN: The Congressional Budget Office has pre-
g:;ed the attached cost estimate for H.R. 5182, the Independent
ety Board Act of 1974 Amendments Act of 1990, ’
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If you wish further details on this estimate, we will be pleased to

Rosxrt D. REISCHAUER,
Director.

ConorxssioNAL Bupaxr Orrice Cost EsTIMATE '

1. Bill number: H.R. 5182, o :
A2.-%i¥9;ioﬂe:. Independent Safety Board Act of 1974 Amendments

ct o . . . Lo e e N

3. Bill status: As ordered reported by the House Committee on
Public Works and Trans tion, June 28, 1890, -

4. Bill purpose: H.R. 5182 would authorize appropriations for the
activities of the National rtation Safety Board (NTSB) for
fiscal years 1990 through 1998, The bill would authorize $81.0 mil-
lion for 1991, $38.6 on for 1992, and $88.8 million for 1998. The
ll*l'I‘SB received an . appropriation of $27.2 million for fiscal year

90, .
H.R. 65132 also would: . g
Authorize the NTSB, in certain instances, to obtain from the
Department of Transportation laboratory records of toxicologi-

cal tests of persons associated with accidents or incidents inves-
tigated by the Board ’ :

Modify existing law concening disclosure of the transcripts of
cockpit voice recorder recordings; and )

Limit discovery in judicial proceedings of these recordings and
ct)g‘l\gortiom of transcripts not -already made public by the

B.
5. Estimated cost to the Federal Government:

[y foce your, s i of dollre)
) Wl et 1M I

Authorization bl ' )| ] B s
Estimated otiays... : n 84 9

The costa of this bill fall within budget function 400.
Basis of Estimate

CBO assumed that the full amounts authorized for fiscal years:
1991 through 1993 would be appropriated. While HLR. 5182 would
authorize $1.4 million above the amount ap{topriated for the cur-
rent fiscal year, we assumed that enactmen would be too late for
any additional appropriations to be fothcoming for this fiscal year.
The outlay estimate is based on historical spending rates for simi-

ar programs. - R

6. Estimated cost to State and local governments: None. - .

7. Estimate comparison: None. '

8. Previous CBO estimate: None.

9. Estimate prepared by: Marjorie Miller.

10. Estimate approved by: C.G. Nuckols for James L. Blum, As-
uistant Director for Budget Analysis. , _
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INFLATIONARY IMPACT ANALYSIS

With respect to clause 2(1X4) of rule XI of the Rules of the House
of Retfrenntativu, thé Committee reporta that there should be no
inflationary lmiuct on prices and costs in the operation of the na-
tional economy by enactment of H.R. 5182,

Cosr EsTiMATE OF LzaisLaTion

With respect to clause T(AX1) of rule XIII of the Rules of the
House of representatives, the Committee agrees with i
of the Congreasional Budget Office on the costs of H.R. 65182

" ._ With respect to clause T(AX2) of the rule XIII of the Rules of the
House of Representatives, the Committee reports that no coat esti-
mate of H.R. 6182 was submitted

ment agency, )
CHANGES IN EXisTING LAW MADE BY THE BiiL, As RerorTep

In compliance with clause 8§ of Rule XIIT of the Rules of the
House of presentatives, changes in existing law made by the bill,

as reported, are shown as follows (existing law proposed to be omit..

ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is sgown in roman):

INDEPENDENT SArETY BoARD AcT oF 1974
TITLE N—INDEPENDENT SAFETY BOARD

[ . [ ] L4 . . *

GENERAL PROVISIONS
Sgc. 804.(a) * * ¢
®

curred or wreckage from any such accident is located and do all
therein necessary for a proper investigation, includini ex-

amination or testing of any vehicle, vessel rolli stock, track, or

pipeline component or any of such item when such exami-
nation or testing is dete ed to gl;y uired for purposes of such

y
the transportation services provided by the owner or operator of
" such vehicle, vessel, rolling stock, track, or pipeline component, and
be conducted in such & manner g0 as to preserve, to the maxi-

mum extent feasible, any evidence relating to the transportation
accidents, consistent with the needs of the inveitigation and with
@ cooperation of such owner or o rator. The employee may in-
spect, at reasonable times, records, iles, papers, Pprocesses, controls,
and facilities relevant to the investigation of such accident, Each
{nspection, examination, or test shall commenced and completed
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‘ '
with reasonable promptness and the result of such inspection, ex-
amination, or test mmKat available, o : :

. L] . L] . . [}

(11) ACCESS TO LABORATORY RECORDS OF TOXICOLOGICAL TESTS,—
Notwithstanding section 505(e) of the Su,lgxlemental Appropriations
Act, 1987 (5 US.C. 7301 note), the Board is authorized to obtain
from the Secretary of Transportation. by written m;uat. and shall
be furnished, any laboratory record of a toxicological test—

(A) which is conducted on a person who is reasonably associ-
ated with the circumstances of an accident or incident within

" the investigative jurisdiction of the Board; and

(B) which is conducted {mrsuant o post-accident or reasona-
ble suspicion toxicological testing requirements of the Depart-
ment of Transp ion, including its agencies. _

[(11)] (12) Establish such rules and mﬁ:tiom as may be neces-
sary to the exercise of its functiona. o

(c) Use or RerorTs As Evixnce.—No part of any report of the

- Board, relating to any accident or the investigation thereof, shall
be .admitted-as evidence or used in any suit or action for damages
growing out of any matter mentioned in such report or reports,

(d) JupiciAL ReviEw.— order, affirmative or negative, issued
by the Board under this title shall be subject to review by the ap-

propriate court of appeals of the United States or the United States”

Court of Appeals for the District of Columbia, upon petition filed
within 60 &ys after the entry of such order, by any person disclos-
ing a substantial interest in such order. Such review shall be con-
ducted in accordance with the provisions of chapter 7 of title 6,
United States Code. o

] L] . L] <« L] L]

(e) CONFIDENTIAL TREATMENT OF LABORATORY RECORDS, ~

(1) IN GENERAL.—Except as provided in paragraph (), the

Board shall maintain .in confidence and exempt from public

disclosure in accordance with section 55%0X3) o/P title 5, United

States Code—

_(A) any laboratory record of a toxicological test conducted

on a person which reveals medical use of a'drug which is
permitted under a, plicable regulations; and

(B) any medical information provided by such person in

co'u;lwction with such test or in connection with a review of
such test. . .
(2) USE OF LABORATORY RECORDS IN DEVELOPMENT OF EVIDEN-
* TIARY RECORD.—If the fitness of a person is specifically at issue
in an investigation of an accident or incident by the board and
if use of a laboratory record of a toxicological test conducted on
such person is necessary in developing an evidentiary record in
such investigation, the Board may use such laboratory record
for development of such evidentiary record. . = . )

* * [ ] LJ * ] e

S—
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PUBLIC ACCESS TO INFORMATION _
8go. 806. (a) * * ¢

L] . ., .

[ ] L] [ ]
E(c) Cockrir Vorce Rnoonnnn.——Notwithstanding any other pro-
vision of law, the Board shall withhold from public disclosure cock-
pit voice recorder recordings and transcriptions, in whole or in
part, of oral communications by and between flight crew members
and ground stations, that are associated with accidents or incidents
investigated by the Board: Provided, That portions of a transcrip-
- tion of such oral communications which the Board deems relevant
and pertinent to the accident or incident shall be made available to
the public by the Board at the time of the Board’s public heari
and in no event later than 60 days following the accident or inci-
dents; And provided further, That nothing in this section shall re-
strict the Board at any time from referring to cockpit voice record-
er information in making safety recommendations, .

LIC DIscLOSURE oF Cocxpir VoIce REecorRDER RECORDINGS
AND TRANSCRIPTIONS,~

GENERAL RULE.—Notwithstanding any other provigion of

law, the Board shall withhold from public disclosure cockpit
voice recorder recordings and transcriptions, in whole or in

i:rt, of oral communications by and between flight crew mem-

rs and ground stations, that are associated with accidents or
incidents investigated by the Board.

(%) Exceprion.—Portions of a transcription of oral communi-
cations described in paragraph (1) whicf the Board deems rele-
vant and pertinent to the accident or incident shall be made
available to the public by the Board—

(A) if the goard conducts a public hearing with respect to
such accident or incident, at the time of such hearing; and
(B) if the Board does not conduct such a public hearing,
at the time when a majority of other factua reports regard-
the accident or incident is P in the public docket.

(/] ERENCES TO COCKPIT VOICES RECORDER INFORMATION
IN SAFETY RECOMMENDATIONS.—Nothing in this section shall
restrict the Board at any time from referring to cockpit voice re-
corder information in makiﬁaafety recommendations.

(d) Use oF Cocxprr Voick RECORDER RECORDINGS AND TRAN-
SCRIPTIONS IN JuDICIAL PROCEEDINGS, — }

(U GENERAL RULE.~Except as fmovided in this subsection, in

a judicial proceeding, there shall not be discovery by a party—
(A) of portions of cockpit voice recorder transcriptions
other ¢, such portions made available to the public by
the Board under subsection (cX2); and
(B) of cockpit voice recorder recordings.
@) Eﬁ;:zgvnon ‘mrﬂrg wtswvxgr OF rmgs;:‘sznzons.—
GENERAL.—Subject to su an para-
&raph (4), a court may.permit discovery o;!ooc it voi
corder transcriptions by a party if the court, after an in
camera review of such transcriptions, finds that—
@) the portions of the transcriptions made available

to the public under subsection (c) do not provide the

p—
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party with sufficient information for the party to re-
ceive a fair trﬁli;.c and

. (i) discovery of additional portions of transcriptions -

D
is necessary to provide the party with wf)"icient infor.
mation for the party to receive a fair tria .

¢:)) TRANSCRIPTIONS.—No cockpit voice recorder
transcriptions prepared by or under the direction of the
Board, other than portions made available by the rd
under subsection (c), shall be required to be produced for an
in camera review or subject to discovery unless the cockpit
voice recorder recordings are not discoverable.

(3) Exceprion ’ﬁﬁrma 70 DISCOVERY ordxxconmm;fa;—%ub;
Ject to p a court may permit discovery of cockpi
voice recomr rdinga by a party if the court, after an in
camera review of such recordings, [finds that—

(A) the portions of transcriptions made available to the
public under subsection (c) and to the party through discov-
ery under paragraph (%) do not provide the party with suffi-

- cient information for the party to receive a fair trial; and

B) dueoviear;ey .oLcockpit voice recorder recordings is neces-
sary to provide the party with sufficient information for the

- party to receive a fair trial. : ) R

(lf;nowmvs ORDERS.—If, under pamgmfh (%) or (3), there
is discovery in a judicial proceeding of a cockpit voice recorder
recording or any portion of a cockpit voice recorder transcri

" tion not made available to the public under subsection (cX%,
court shall issue a protective order to limit the use of suc. re-
cording or portion to the judicial proceeding and to prohibit
dissemination of such recording or portion to any person who
doee;_not need access to such recording or portion for such pro-
ceeding.

(6] Ewmﬂo:v ON ADMISSION OF RECORDINGS AND TRANSCRIP-

TIONS INTO EVIDENCE.—A court may permit admission of a

cockpit voice recorder recording or any portion of a cockpit voice
recorder transcription not made available to the public. under

subsection (cX9) into evidence in a judicial proceeding, or_:?' i

the court places such recording or portion u seal to prec

the use of such recording or portion for purposes other than for

such proceeding, -

- L * - -0 L4 *«

[AUTHORIZATION OF APPROPRIATIONS

[Sec. 809. (a). There are authorized to be appropriated for the
purposes of this Act not to exceed $12,000,000 for the fiscal year
ending June 80, 1975; and $12,000,000 for the fiscal year endl:g
June 30, 1976, such sums to remain available untfl expended.
There are authorized to be altsﬁropriahed for the purpose of Act
not to exceed $3,800,000 for the transition quarter ending Septem-
ber 30, 1976, $15,200,000 for the fiscal year ending September 80,

1977, and $16,400,000 for the fiscal year ending Seﬁ‘tember 30, 1978, -

such sums to remain available until expended. There are author-
ized to be appropriated for the pu of this Act not to exceed
$16,420,000 for the fiscal year ending September 80, 1979, and

(g
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$17,660,000 for the fiscal year ending Se;lw‘tember 80, 1980, such
sums to remain available until expended. There are authorized to
be gg ropriated for the purposes of 'this Act not to exceed
$18,640,000 for the fiscal year ending September 30, 1981,
$19,925,000 for the fiscal year ending September 80, 1982, and
22,100,000 for the fiscal year ending September 80, 1983, such

be a

$22,6 &000 for the fiscal year ending September 30, 1984,
$24,600,000 for the fiscal year ending September 80, 1985, and
$26,100,000 for the fiscal year ending September 30, 1986, such
sums to remain available until expended. There are. authorized to

SEC. 303. AUTHORIZATION OF APPROPRIATIONS. )

(@) IN GENERAL.—There is authorized to be o propriated for the
pu;poaea of this Act not to exceed $28,600,000 /{:r fiscal year 1990,
881,000,000 for fiscal year 1991, $38,600,000 for fiscal year 1998, and

$28,800,000 ﬁor fiscal year 1998, Such sums shall remain available
until expe, ’ :

() EmMErGENCY Funp.—An emergency fund of $1,000,000 is ay-
thorized for expenditure by the Board to be available for necessary
expenses, not otherwise provided for, of the Board for accident in-
vestigations. There is authorized to be appropriated such sums as

)



INDEPENDENT SAFETY BOARD ACT AMENDMENTS
OF 1990

P.L. 101-641, see page 104 Stat. 4654

DATES OF CONSIDERATION AND PASSAGE

Senate: October 27, 1990
House: October 27, 1990

Senate Report (Commerce, Scleﬁce, and Transportation
Committee) No. 101-460, Aug. 30, 1990
[To accompany S. 80121

House Report (Public Works and Transportation Committee)
No. 101-661(I), Aug. 3, 1990
{To accompany H.R. 5132]

House Report (Energy and Commerce Committee)
No. 101-661(II), Oct. 4, 1990
{To accompany H.R. 5132]

Cong. Record Vol. 186 (1990)

The Senate bill was passed in lieu of the House bill. The
Senate Report (this page) i8 set out below, and the President'’s
Signing Statement (page 6881-1) follows.

SENATE REPORT NO. 101-450

{page 1]

The Committee on Commerce, Science, and Trans ortation,
having considered an original bill (8. 3012) to amend the ndepend-
ent Safety Board Act of 1974 to authorize appropriations for fiscal
years 1991, 1992, and 1993, and for other purposes, recommends
that the bill do pass.

PURPOSE OF THE BILL

The legislation, as reported, would amend certain provisions in
the Independent Safety Board Act of 1974 (Safety Board Act) and
authorize $32 million, $38.6 million, and $38.8 million for the ac-

iviti he National Transportation Safety Board (NTSB) for
fiscal year (FY) 1991, 1992, and 1998, respectively.

BACKGROUND AND NEEDS

Public Law 100-372 authorized the NTSB for FY- 1988, 1989, and
1990 in the amounts of $25,400,000, $27 million and $28,600,000, re-
spectively. The authorization expired

The NTSB was cre
of 1966, and made an independent agency
The NTSB is primarily res nsible for investigating and d
ing the causes of aviation, highway, rail, pipeline and mari
dents. In FY 1988, for example, the NTSB investigated 2,694 accl

6376
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(pege: 2l

dents,; ,resfultmg in:365: recommendatians $oEederal, State: and dogal
agencies to_improve trangmrtat;gx}rsgfetw In:F¥: 11989, the NTSB-
investigated 2,580 accxdeqts resultmg in 491 recomendatlons The
gYTslgg?)lso set‘i‘»ﬁ{oﬁt’ osteams’” to’mvestlgate 51 major accxdents in
- The"NTSB's mission, ag‘ﬁx_ {fidbpendent arm of the FederaJ goV-.
ernment to ittyestigate. -accidents and make’ ‘feé&mthgn&ations to:
 improve- safety; iseviticat! ThesNTSB; for"eximple;  recently; com-'
pleted its. mvestlgatlon of the Exxort* Vatdé’i o‘iPsiﬁll an- éxtrethely
time-consumikg andexpensive:revisw: of a-nejor:: ‘énivitbnmental
disastér. The N'ESB alss hhe indettaken bini Sxaminatici of: ‘the e
of drugs and alcohol by transportation employees ‘afid récently re:
leased-a ‘study, \which ‘covertd: &fbnecysar ‘périod  from: Octoaer 1,
1987 .through September 30, 1988 and .was based on,.data’ from: 2
states. That study on_the. use_of these substances by truck’‘drivers
indicated:that 82 érueki@rivers. that died, approxlmately 33 per-
geﬁtiihal? aic{%léol or drugs in thexr;ystems . af ’I‘hls
the 8. res )0} 8 ety..
bill, as reporté% < Qﬁq 55 tl{g N'KS%%!&) ﬁ%th};méorkforce and
resources necessary to continue its lmpor.tatrt saféty missxon R
o f“”‘t:)ﬂ..-k 3} i ’(« :

changes so
3 t;ves froi' t

%
~.

TR Pﬁﬁ' sociatio (A:L )Mie&«
b}f 'Ehe Hiéed o 1 ’glslafgoh luglntmg ie releasé’ of'nmformatlon Trom:

kéckplt voice' recarders (CVRs). On July 81, 1990, the,Committee
, open e;;ecuttye;sggsgmn to. consxggx the reguj;hgnzatlon of the
é?r; d, withoyt o licfl?Pus?rA red favordbly, reported an

}:?«ﬂ‘he»reauthouzatwn*‘blll eqvei‘é» ee‘ﬁs : 'Jefars,a i
ed.the.§60pe of- NTSB’ *aut:ﬁbrwy in: ce&tsim areaﬁ‘-‘
sfons ificlude: - - - 5y

- 1. an authorlzathn
FY 1992, and $38,800,

“be a court of law_and a time-
,NTSB ould make available such infor-




LEGISLATIVE HISTORY ¢
SENATE REPORT NO. 101-450

[page 3}
Act of 1974, the Commiittee rovides' 'the'--folldwing_‘-cost estimate, -
prepared by theCmgr’essioha-'Budge?_;“Ofﬁqe;' IS

‘CoNGRESSIONAL BupaET OFFICE,
. Washington, DC August 2, 1990.

Hon. Ernest F. HoLLINGS, - LV AT
Chairman, Committee on Commerce, _Science; .and Transportation,
U.S. .Senate, Washington, DeC ... .o Lo
DeAR Mr. CualrMAN: The Congressional ‘Budget Office has.pre-:
pared the attached cost estimate. for the Independent Safety Board
Act Amendments of 1990. ST e .
If you wish further details on this estimate, we will be pleased to
provide them. L e U

) Sincerely, .- I U

. 5. .. RoperTD. REISCHAUER, - . -

. . Director. .

~ CONGRESSIONAL BUpGET OFFICE CosT ESTIMATE o

1. Bill number: Not yet assigned. . .- . ... & oot oo

2 Bill title: Independent Safety Board Act Amendments of 1990.

3. Bill status: As ordered reported by the Senate Committee on

Commerce, Science, and Transportation, July 81, 1990. . .- .

‘4, Bill purpose: This.bill .would authgrizec appropriations for the.

activities of the National Transportation Safety Board (NTSB), for-

- fiscal year 1991 through 1993. The bill would authorize $32.0. mil-

lion for 1991, $38.6 mijllion for 1992, and '$38:8 million for.1993. The.
Il‘g'g(S)B ‘received an appropriation of $27.2 million for fiscal year:
The bill alsowould: = o T
Clarify the’ authority of the "NTSB to ‘conduct. tests of vehicles,
vessels, rolling stock; track or pipeline components as part of an ac-’
cident investigation; . : T
Modify existing law concerning disclosure. of the transcripts of

cockpit voice recorder recordings; and : )
Limit. discovery in. judicial proceedings. of these'recordings and ‘of
portions of transcripts not. ,a_l:reag»;made public by the NTSB. "~ -
5. Estimated cost to the Federal Government: s

NRTREE. BRI

’ . 191 . 1% - 1898 199 1988

AR T L J—
PP B

)

Autharization Level
Estimated Outlays

The costs of this bill fall within b,udﬁet- fanction 400: =
Basis of Estimate: CBO assumed ¢ at the full: amounts author-
ized would be appropriated. The outlay estimate is based on histori-
cal sg‘:nding rates for similar programs. *
6. Estimated cost to State and local governments: None, _
7. Estimate comparison: CBO, pre‘vi,o’uslg; prepared a cost estimate
for H.R. 5132, the Independent Safety oard Act of 1974 Amend-
6378
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ments Act :0f:1990;:as-ordered reported- by the House Comittee on’
Rublic: Works- and Trahsportation::That:estimate: 'was. transmitted.
on:July 17, 1990, These bills:are yery similar, biit'the House bill-
" would. ‘authorize $31. millioy for fiscal:yéar: 1991, while the ‘Senate
hill would authgrize $32- million. Other- than thm dlfference. the: és-
. timated. costs bf the:tws bills are identical. - B
=#8..Previous.CBO estimate; None. -
9 Ejtimate prepared by:: Marjorie. Mxller s
_ éﬁg Eszmate approved: by::James: ;;Blum, Assxstani; D ector for,_
¢ B

. “Irf' iordatice w:th satal p‘h ll(b) of i‘\ﬂe*XXVI of tie Btdn
" Rulés of the Senate, the Committee provides the follow ""-‘eval’ﬁa'ii
tﬁn of theé: régulatg m‘lpacb of the legislation, as Teported: =~ -
e bilk ‘wouldifiot: subfject By bisinéss-‘or individual to additxon--j
N Yatish and; therefore, Wwould ‘not:have any impaet on-suth’
S _iﬁﬂa duals or “bl;sihesses The, NT3B: does fiot have; regu;latopy aus
Vthorit “but’ rathef auﬂfmnt ‘bor m\iestxgate ‘the cavies of: ticciderits:
L 8 corresp’on :uthority ito: #écommended - actioris t6. im-
s Wé‘safet 3 Beetjon: 2-of the:bill-authorized’ a&propuatwﬂm $82.
illien,$3 600;000 and:-$38;800;000 -in F¥s:1 1992/ and 1993,
ctiiiely Theése sumg are modest;4ind:any:irhpact ofi the. econe»?
- filswill-be miinindal, Safety: mvestigatlons and:any, residting'recom:’
SR %ﬂaﬁm uttimately savexlives ‘and Hmit. ‘damage;*td. property;:
v plslithis the funds authierized should-have a positive impact: on the:
- eebtomy.The bill; :as Teparted; -also would: not:havé: any .adverbe’
S impﬁct* ‘on therpersonal privacy.ofidrdividuals and: in+fact should:
‘plietédt: the privaty diitérests of airline pilots through-a specific lini%
‘1tdtién: on: the ¢ircumstances: ,under whlch CVR mformatxon would:
%F*m%ge ravailable.No. 2 dl i - to.r

e Y 1991 authohzation would pertui
e ecgnvalencxes (FTEs), which woul
6 F'I{Es (from Th

e mvestagate ,aoccm'.
ction 304(b)X2).of the.Safsty-
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[page 6) :

Board Act. The existing section-includes the .terms “vehicle; rolling.
stock; track, or i,peline component,” and, while NTSB has defined:
the.term “vehicle” broadly, addition of the word “vessel” to section
304(bX2) will clarify the NTSB's responsibilities. "~ - ... . «

The change, however, does not in any way expand the gcope of:
the NTSB's authority to investigate maritime -accidents: In a letter-
dated June 27, 1990, to the Chairman -of the House. Committee on
Public Works and Transportation, the Chairman of the:NTSB ex-
plained -the intent of this change -and stated: “[t]he technical
amendment is not intended to and would not confer any jurisdic::
tion over accidents the Board currently has no power to'investi-
gate. Specifically, it -is' not intended and would not expand the
Board’s authority to investigate accidents of foreign flag vessels. in
international waters.” .. ... ... . .7 0T R

In addition, this section amends section 304(b) to.specify that, in.
conducting accident investigatory testing, the.NTSB retains discre-
tion as_to -how such tests shall be conducted. The N '%S, B has_had

. some difficulty with courts intervening in the investigatory process’

with respect to testing because. of pending tort suits,: .. - . S e
In the.recent past, tert litigants increasingly have initiated lay:.
suits -against the.NTSB: to-gain.access: to and/or-establish .control -
over ‘ongoing aircraft accident «investigations. being..coriducted :by-
the. N'I‘g B. Courts typically -have. recognized . and.:appreciated -the-
important public purpose served. by the NTSB's: ability to.conduct.
prompt :investigations without the. burdens and. interferente that:
would ' stem: from injecting the ..civil litigation interests. inta:the:
NTSB's accident .investigation process. -Graham . v.. Teledyne-Conti:.
nental Motors, 805 F.2d 1386.(9th: Cir. 1986), cert. denied, <108 S.Ct::
67 (1987); Miller- v:-Rich;: 123 F.Supp. 505 (C.D. Cal.: 1989); These -
cases, however, have resulted in needless delays:in these investigai:
tions and have -required. the expenditute: of considerable -resources:
by the NTSB and Department of Justice. The time'.devoted:- by
SB investigations in defending their decisions diverts the ener-
gies that they should be directing-to inivestigating the accidents. - -
Of even greater concern is.a recent development in one case
which underscores the need for legislative refinement. In an un-
published- order arising -from :the NTSB's irivéstigation : of- the,
United Airlines accident at Sioux City, IA; onr Jidy: 19, 1989, a court:
directed that there be.no destructive tests on a piece of the rotor
fan disk except at an independent Iaboratory, or in the alternative;-
that the Board be required to furnish the court with a :protocol iof
any proposed testing aldng with a factual statement ‘containing the'
bases for such tests. Woulfe, et al, v. United States, et al., No..89'C
7822 (N.E: 'Hl,, November-20, 1989). -~ - -+ ~ .- o7 o0 ol

“The Committée recognizes that both the NTSB iand-'-liei%imsfh' e
an interest in ‘examining and testing wreckage, but the C mmittée’
strongly believes. that thé'ability of the NTSB to tonduct investiga-’
tions ‘independently, thd't‘buig’hly,?’ and*in a tithely: inghner for'the’
benefit of the public, should not:.be compromised. The basis for:
vital corrective action may not.be discovered in as timely a manner
if the immediate needs of an NTSB accident investigation do not
take precedence over the needs of ancillary civil -litigation.: The
NTSB ‘must be able to determine”where, how, and:when testing

6380
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will be performed and who will be allowed to part:

vestigations.. = .. T e . o

The-amendment to section 304(b) miade by this section does not
constitute any change-in the NTSB's existing authority. For exam-
- ple, while the amendment :confirms that the control of investiga-
" tions is held by the NTSB, it is ot meant to change the existing
' arrangements for marine investigations where consultation and co-
" operation with the Coast Guard occur. Rather, this provision will
“simply ensure that there will be no erosion in the NTSB'’s control
ovérits investigations. It will enable the: NTSB to éxercise its ap-
propriate discretion and authority. . = = -

N

'k;ipate in the in-

CTION 4.—COCKPIT.VOICE RECORDINGS AND TRANSCRIPTIONS

ase of CVR information, .gpetifies when it
3 : its discovéry-of the transcription and re-

dingz iri ¢ertain limited circumstances. . T
nSection: 306 of the Safety Board Act provides that'CVR record-
i#5-and transcripts -are not to'be releaséd, except that portions of
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STATEMENT OF
CAPTAIN HENRY DUFFY
PRESIDENT, AIR LINE PILOTS ASSOCIATION
BEFORE THE
AVIATION SUBCOMMITTEE
COMMITTEE ON COMMERCE, SCIENCE AND TRANSPORTATION
UNITED STATES SENATE

MAY 10, 1990

COCKPIT VOICE RECORDER PROTECTIVE LEGISLATION

Mr. Chairman and members of the Subcommittee, I am Henry Duffy, President of
the Air Line Pilots Association (ALPA). ALPA represents 42,000 professional pilots
who fly for 50 commercial airlines. ALPA appreciates the opportunity to appear before
you today to discuss the need to amend current legislation to protect information on
Cockpit Voice Recorders from misuse. Accompanying me today is Mr. James Johnson
from ALPA's Legal Department and Mr. Harold Marthinsen, Director of ALPA's
Accident Investigation Department.

Cockpit voice recorders were first required to be installed in air-carrier aircraft in
1965. The principal reason for the requirement was to glean information regarding the
flight crew's communications in the cockpit immediately before a crash. CVRs were
particularly important in obtaining first hand information in those cases where the crew
did not survive. At the time, it was recognized by all of the interested parties that CVRs
were an unprecedented intrusion into the workplace and an invasion of personal privacy.
However, these concerns were outweighed by the need for information from the flight
crew in order to determine the cause of the accident so future occurrences could be
prevented. To guard against unwarranted invasion of privacy, the Federal Aviation
Regulation requiring CVRs provided that CVRs be used only to assist in determining the
cause of aircraft accidents. Further, the CVR was not permitted to be used in any
punitive action against the flight crew.

With those assurances, the Air Line Pilots Association fully supported the CVR
requirement. Indeed, since that time, the CVR has proven to be a valuable tool in
determining accident causes, and ALPA has continued to support the use of the CVR in
accident investigation. Moreover, ALPA has consistently promoted the enhancement of
CVR equipment to allow for clear and unambiguous transcript of the recorded sounds and
voices to assist accident investigation. To this end, our Board of Directors has endorsed
the installation of "hot" microphones, microphones wired directly to each crew member's
audio channels of the CVR. This arrangement would improve the quality of recording
and help prevent misinterpretation of recorded sounds.

However, with the enactment of the Freedom of Information Act and the
increased news media interest in aircraft accidents, the promised protections for CVR
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information began to erode. Portions of the CVR transcripts began appearing in the news
media, which resulted in premature speculation and misinformation as to the cause of the
accident. The media stories often resulted in unwarranted and unfair accusations being
made against the flight crew and others involved in the accident. You can imagine the
anguish this causes the crewmembers and passengers, if they survive, not to mention their
families.

As a result of this misuse of the CVR, Congress in 1982 enacted legislation to
preclude premature public disclosure of the CVR information. This legislation prohibits
the release of the CVR transcript until 60 days after the accident or at the time of the

public hearing, and provides that only those portions of the CVR information relevant to
the accident can be released.

The intent of this legislation was to enforce assurances made to pilots that the
CVR would be used only for accident investigation. Unfortunately, recent events have
revealed that this protective legislation, although well intended, has not fully achieved its
goal in at least two respects. First, while premature release of the CVR information is
prohibited by the statute, "leaks" have continued. There are two recent examples where
someone ignored the statute. In the Northwest MD-82 accident at Detroit in August of
1987, excerpts from the CVR recording were published in the New York Times. This
occurred prior to the first meeting of the Cockpit Voice Recorder Group, a group of
interested parties tasked by the NTSB to formulate the eventual CVR transcript. In our
view, this information must have been leaked to the New York Times by government

employees since they were the only ones with access to the tape prior to the meeting of
the CVR group.

Another example of misuse of the CVR transcript is the DAL 1141 accident
which resulted in national press publication of personal conversations between the flight
crewmembers. In the official NTSB Cockpit Voice Recorder transcript and in the final
accident report, the specific text of the flight crew conversations was omitted because the
CVR group determined that it was not pertinent to the accident. The penchant for
sensationalism by the press resulted in the misleading focus by the news media on the
non-pertinent conversation rather than the air safety factors associated with the accident.

The second area of concern is the release of the entire CVR tape, as opposed to a
transcript. Recently, a Texas state court released the CVR tape of Delta 1141 to a local
newspaper that resulted in the playing of the actual tape on national news programs. We
are also aware that a commercial firm produces videos for litigants which incorporates the
actual CVR with a simulation of the event. This firm uses such a simulation of the Delta
191 accident with the actual CVR recording as an advertisement for its firm at trade
shows. The pilot community is outraged by this misuse of the CVR tapes by the news
media for sensational news purposes and others for commercial gain. Pilots view these
public disclosures of CVR information as a breach of the government's promise to them
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that CVR information would be limited to accident investigation only. We are concerned
that the recent misuse of the CVR for purposes other than accident investigation will
inhibit crew communications in the cockpit to the detriment of both flight safety and
accident investigation.

ALPA recognizes the right of the public to know relevant information concerning
air crashes. However, public disclosure of the CVR should be made either at the NTSB's
public hearing or when it issues its formal report, whichever occurs first. In the event
there is no public hearing, release of the CVR transcript would occur when the majority
of the other factual documents regarding the accident is placed in the public docket. This
would preclude speculation in the news media regarding the accident based principally
upon the CVR. The release of the CVR at the same time as other relevant information
regarding the accident would allow the CVR to be considered in the proper perspective.

To stop the unauthorized leaks of the contents of the CVR, we proposed
legislation to the House Aviation Subcommittee that would impose a criminal penalty for
unauthorized disclosure of CVR information. However, since I testified on March 21,
1990, the Board has advised us that internal procedural changes have been made which it
firmly believes will stop the premature disclosure of CVR information. If these
procedural changes are effective, then corrective legislative action is not needed.

We are, therefore, withdrawing our proposal for criminal penalties for
unauthorized release of CVR information. However, if these new procedures prove
ineffective, we will again propose such legislation and would expect the Board to join us
if it is unable to protect the CVR information.

We firmly believe that our other concerns can be alleviated by some minor
amendments to the current legislation regarding the CVR. We have provided the staff
with proposed language that would allow public release of the CVR at the time of the
public hearing or when the Board approves the accident report, whichever occurs first. If
a hearing is not held, the CVR transcript would be released when the majority of other
factual information is made public, and would restrict the disclosure of the CVR tapes to
the media by the courts. This language was carefully crafted to balance the competing
interests of the flight crewmembers, the public and the litigants. Our proposed
amendments would prevent misuse of the CVR information, yet protect the public's right
to know relevant information about aircraft accidents as well as insure that private
litigants could have access to CVR information that is necessary to pursue their claims in
a court of law.

We would urge that the Committee adopt our proposed amendments and wish to
thank the Committee for the opportunity to address this important issue.
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Honorable James L. Oberstar
Chatrman, Subcommittee on Aviation
Comaittee on Public Works

and Transportation
House of Representatives
Washington, 0. C. 20515

Dear Mr. Chairman:

I am writing in response to your March 21 request, made during the
National Transportation Safety Board’s reauthorization hearing, for commwents
on an amendment to our reauthor{zatfon legislation relating to the disclosure
of cockptit voice recorder (CVR) information. The amendment has been prog:sed
by the Air Line Pilots Association (ALPA). After the hearing the Safety Board
staff met with representatives of ALPA, and our discussions have Ted to sowe
modification of ALPA’s original proposal. These comments are based on the
amendment as we understand that it 1s to be modified by ALPA.

I think an explanation of the Safety Board’s handling and dissemination of
CVR information will facilitate an understanding of the Board’s position on
this matter. When investigating an accident or fincident {involving aircraft
equipped with CVRs, the Safety Board, upon recovery of the CVR, takes
temporary custody of the recorder. It is then flown to our audfo laboratory
in Washington, D.C. A CVR group, headed by an NVSB expert, and including
appropriate representatives of the parties to the investigation (such as the
air carrier, ALPA, and Federal Aviation Adainistration) is usually convened
within 1 or.2 days of the accident to decipher the intra cockpit and afr to
ground communicatfons and to {dentify other sounds. Frequently the group will
prepare a transcript of the entire 30-minute tape. In accordance with 49
U.S.C. 1905(c), which was enacted {n 1982, the Board makes public only those
portions of the CVR transcript that the Board deems pertinent and relevant to
the investigation. Except for the tramscript that is wmade public as an
attachment to the CVR Group Factual Report, the Board is prohibited from
releasing any other transcriptions or any part of the CVR tape. The original
CVR tape 1s returned to the airline when the Board’s work is completed. The
tape is then made available by the airline in connection with litigation
stemning from the accident or {ncident.

The timing of the release of the transcript {s governed by Section
1905(c), which provides that the pertinent transcriptions must be releised at
the time of the Board’s public hearing and in no event later than 60 days
after the accident or incident. Since hearings usually have been held more
than two months after the accident, the transcripts have been released 60 days
after the accident. At the time the transcript is made public, the Board
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The Board‘s resources should not be forced to become entangled in civil
1itigation. If, after comparing the CVR tage with the Board’s published
transcript, a court determines that additional parts of the tape need to be
transcribed, the litigants can hire their own experts to generate additional
transcriptions. There is no justification for burdening Board employees with
having to produce, authenticite, or to testify to the nonpublic transcriptions
they have prepared. Consequently, we would suggest that the amendsent be
modified to include a provision specifically prohibiting the discovery or use
of the unreleased portion of the Board’s transcript.

Finally, the proposed amendment would create a mandatory, Judicially
imposed protective order that limits the use of the CVR tape to the pending
litigation. If the tape or a transcript, other than that publicly released
by the Board, is admitted into evidence, the tape and/or transcript would be
placed under seal to preclude its use for purposes other than the trial. The
sole purpose for {installing CVRs was for the Board‘s use as a tool for
accident investigation and prevention. Because of the unique nature of the
CVR and the potential for misuse of sensitive CVR information, Section 1905(c)
was enacted to recognize, by statute, the Board's policy of treating the tape
as confidentfal and only making public a transcription of those portions of
the tape deemed relevant by the Board. The need to infors the public of the
contents of the CVR is fully satisfied by the transcript that the Board f{s
required to release under Section 1905(c). We believe that Sectfon 1905(c)
represents a carefully constructed, reasonable balance between that
{nformation which must be disclosed to the public and that CVR inforsatfon
which s withheld from the public. The proposed amendment’s feposition of a
protective order limiting the use of the tape, and placing the tape or
transcript under seal in 1itigation stemming from the accident, should prevent
the circumvention of the prohibitions against public disclosure of the tape
and nonpertinent transcriptions embodied in Sectfon 1905(c). We fully support
this feature of the proposed amendment.

‘The Board is deeply concerned about the unauthorized disclosure of CVR
information. Although unapproved releases have been few in number, {n January
1989, the Board took action to further restrict access to the CVR tape and the
transcript before it {s made public, Since these new procedures were
implemented, there have been no unauthorized disclosures of CVR information.

The above reflects the views of a majority of the Board Mewbers. Thank

you for inviting our comments on this proposed ame
Y/ Uér/

James L. Kolstad
Chatrman

Enclosure

cc:  Honorable William P. Clinger, Jr.
Honorable Weundell H. Ford
Honorable John McCain
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SENATE REPORT 106-386
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The Committee on Commerce, Science, and Transportation, to which was referred the

bill (S. 2412) “A Bill to amenid title 49, United States Code, to authorize appropriations

for the National Transportation Safety Board for fiscal years 2000, 2001, 2002, and 2003,
and for other purposes”, having considered the same, reports favorably thereon without
amendment and recommends that the bill do pass. )

PURPOSE OF THE BILL

As reported, the bill would authorize appropriations for the Safety Board in the
amounts of $57,000,000 for fiscal year (FY) 2000, $65,000,000 for FY 2001,
$72,000,000 for FY 2002, and $79,000,000 for FY 2003. The bill also amends the
National Transportation Safety Board Act in several ways. These statutory changes
include: '

(1) Technical clarification of NTSB's authority to investigate accidents to the
twelve-mile limit beyond the United States coast and its investigative authority over
accidents that may have been the subject of intentional acts of destruction.

(2) Permission to prescribe overtime pay rates for accident investigators. .

(3) Authority to negotiate technical service agreements with foreign safety
agencies or foreign governments.

(4) Authority to collect reasonable fees for the reproduction and distribution of

Board products.
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-(5) Authority to withhold voice and video recorder information from public
disclosure. :

(6) Creation of a chief financial officer (CFO), with oversight for waste, fraud, -

and abuse by the Inspector General of the Department of Transportation (DOTIG).
BACKGROUND AND NEEDS

The National Transportation Safety Board is an independent agency charged with
determining the probable cause of transportation accidents and promoting transportation
safety. The Board investigates accidents, conducts safety studies, evaluates the
effectiveness of other government agencies’ programs for preventing transportation
accidents, and reviews appeals of adverse certificate and civil penalty actions by the
Administrators of agencies of. the Department of Transportation involving airman and
seaman licenses. Since its inception in .1967, the NTSB has investigated more. than
110,000 aviation accidents, at:least 10,000 other accidents in the surface modes. and
jssued more than 11,000 safety recommendations. - : :

The -Board' has no authority to regulate. the transportation industry. _Therefore, its
effectiveness depends on its reputation for timely and accurate determinations of accident
causation and for issuing realistic and feasible safety recommendations: -

- Mote than 82 percent of the NTSB’s recommendations have been implemented, with
an even higher percentage of critical safety recommendations having been adopted. Over
the years, these recommendations have included, for example: a ban on the transportation
of oxygen generators as cargo on passenger carrying aircraft; the extension of large- air
carrier safety standards to commuter airline flights in aircraft having 10 or more
passenger- seats; procedures: to permit vehicle owners to install air bag on/off sygtiches
until new, more technologically advanced air bags are available; improved school bus
construction standards; rail passenger cat safety improvements; new recreational boating
safety and commercial fishing' vessel .regulations; and, the development of one-call
notification systems in all 50 states to improve protections for buried pipelines.

LEGISLATIVE HISTORY

The NTSB’s authorization expired at the end of FY 1999 (September 30, 1999) but its

" funding continues through the- annual appropriations process. On April 27, 1999, the

NTSB submitted a three-year reauthorization 'request to the Senate that proposed
increased funding, additional staff, and statutory changes. - - - :

The Full Committee held a hearing on the NTSB’s reauthorization request on-July 15,
1999. During that hearing, NTSB Chairman Yim Hall brought the Committee up to date
on accident investigations .in all transportation modes (civil aviation, highway, railroad,
pipeline, marine), its most wanted safety improvements list, and. technological changes it
has utilized in investigations, such as advances in computer-generated aceident
simulations. Chairman - Hall also. highlighted the Safety Board's reauthorization
submission. ' - ) o
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On April 12, 2000, Chairman McCain introduced S. 2412, a bill authorizing funding
for FYs 2000 through 2003. In open executive session on June 15, 2000, the Committee
approved without objection S. 2412.

SUMMARY ORr MAJOR PROVISIONS

S, 2412 authorizes $57,000,000 for FY 2000, $65,000,000 for FY 2001, $72,000,000
 for FY 2002, and $79,000,000 for FY 2003. : . :

The Committee recognizes the Safety Board is currently experiencing a high level of
major accident investigations, many of which are extremely technologically complex.
The Committee is committed to providing a sufficient level of funding to ensure the
Board has -the necessary personnel -and resources to complete these challenging
investigations and carry out its statutory mission. Therefore, the Committee agreed. to
support the Safety Board’s funding request. and to éxtend the reauthorization through
2003. The Committee expects these-additional resources to be targeted.for major accident
investigation activities and transportation safety improvement activities. To further assist
the Board, the legislation also would raise -the Board's emergency fand to the level
commensurate to that which has been appropriated in recent years. - :

The Committee is aware that the NTSB has had to expend enormous: resources

investigating a number of foreign air carrier crashes, but the NTSB has been able to
recoup costs for its services. -+ - . R :

In addition to setting authorization levels for four years, the bill also adepts a number
of statutory changes as requested by the Safety Board: . : S :

. 1. Voice Recorders—The bilk includes language requested by. the Safety Board to
requirg the.withholding from public disclosure of voice and video recorder information
for all modes of transportation comparable to the protections -already statutorily provided
for cockpit voice recorders. (CVRs). The bill .does mnot require or endorse that such
equipment be updated, but instead provides protections if such updates are forthcoming.
This provision would be an important safeguard in ensuring that railroad, maritime, and
motor vehicle recorders are protected in a manner similar to CVRs.

2. Overtime Pay Equity—The bill provides the Board with authority to establish
reasonable rates of overtime pay for its employees directly involved in accident-related
work both on-scene and investigative.- This-authority was requested in- acknowledgment
of the extensive time spent by NTSB staff in carrying out their duties and the Board's
inability under current law to more fairly. compensate these employees. The authotity: in
the bill is similar to that already provided. by Congress to the Federal -Aviation
Administration and the Coast Guard. Bill language is included to place an annual cap on
the amount of overtime pay an NTSB employee can receive under the new authority.

3. Financial Controls—The Safety Board’s budget has-substantially increased over
the years. As such, this:measure includes a number of provisions to strengthen financial
accountability at the Board. Currently, the NTSB is one of .the few agencies of the
Federal government not required to have a Chief Financial -Officer (CFO). While the
Board on its own initiative has established a CFO position this bill would ensure such a
position of fiscal accountability is permanent. The legislation also statutorily authorizes
the
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Chairman to establish annual travel budgets to ‘govern Board Member non-accident
travel, After concerns were raised last year over Board Member travel, the Board
Chairman ‘established annual budgets and procedures - governing non-accident related
travel. These actions were an important step in addressing fiscal accountability at the
Board and the Committee beliéves they should be continued in the future. Farthet, the bill
would give the DOTIG the authority to review the financial management and business
operations of the Board to determine compliance with applicable Federal laws, rules, and
regulations.

4. Definition Clarifications.—The bill clarifies that the NTSB’s existing jurisdiction
over accidents on the navigable waters or territorial sea of the United States extends to
the twelve-mile limit. Jurisdiction to the twelve-mile limit is based on international law,
notably the 1982 United Nations Convention on the Law of the Sea. In 1998, twelve-mile
jurisdiction authority was affirmed for the Coast Guard in’its’ authorization. Since the
NTSB and -Guard function under. a statutory requirement: for joint rules, the use of
consistent jurisdiction authority.is important. . C F . _

The bill also clarifies the NTSB’s priority over accident scenes. With the exception of
major marine investigations, investigations undertaken by the Safety Board are given
priority over any. investigation by another department, agency,. or instrumentality of the
United States Government 49 US.C 1131(a)(2)). Recently.several NTSB accident
investigations have been impeded as other non-transportation. related agencies have
initiated their own separaté investigations. In some investigations, court orders have been

_jssued to prevent the NTSB from testing critical components. Safety Board investigators

also have been unable to interview transportation operators as criminal and civil litigation
has increased. These criminal investigations have impacted NTSB investigations into the
ValuJet crash, the FineAir DC-8 cargo crash, and a grade crossing accident in Indiana. -

The delays caused by these prosecution inquiries have restrained . the Board’s
capability to .make timely determinations of probable cause and issue safety
recommendations. To ensure that NTSB will continue to be capable of exercising its
responsibilities in a timely and judicious manner, the bill includes language reiterating
NTSB’s existing jurisdiction, whether the accident is accidental or intentional. The
Committee fully expects the NTSB to maintain its longstanding policy of accommodating
its investigatory meeds to the unique- needs of crimipal investigations - when criminal
behavior is suspected or demonstrated. . ... - A ;

The bill also contains language requiring the NTSB to renegotiate the Memorandums
of Understanding (MOUs) governing investigation procedures that it currently has with
the United States Coast Guard and the Federal Bureau of Investigations. These MOUs
should be updated and refined as necessary to provide for a clear understanding of each
agency’s authority when an accident occurs.

~ 5..Technical Service Agreements-and Colléétions.—f-'fﬁe bxll unl_d clarify __ﬂie Bbard's
existing .authority to enter into -agreements with foreign countries for training and
technjcal assistance in safety regulation and aircraft certificaﬁpn.'The Board has entered

into these agreements for several years but the State Department has re-
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cently indicated that the NTSB should no longer negotiate these agreements. The Safety -
Board participates as the official U.S. representative in foreign aircraft accidents and the
subject agreements focus on accident/incident investigation and prevention. The bill
language would permit the NTSB to continue to initiate and negotiate these training and
technical service agreements, and to recover the costs for the training and technical

. services. The bill would also permit the Board to recover the costs associated with

reproducing and dlstnbunng its accident reports and public dockets.

ESTIMATED COSTS

® ko ok ok Kk kR K

S. 2412—National Transportatton Safety Board Amendments Act of 2000 .

Summary: S. 2412 would authorize the appropriation of $216 million for the Natlonal
Transportation Safety Board (NTSB) over the 2001 2003 period and would revise various
NTSB policies and procedures. The bill also would authorize the appropriation of
amounts necessary to replénish the NTSB.emergency fund due to future expenditures.
Under the bill, certain fees collected by the NTSB would -be classified as offsettirig
collections ¢redited to appropriations. Finally, S. 2412 would authorize the Inspector
General of the Department of Transportation to conduct audits of the NTSB’s financial
management and business operations and would reqmre the NTSB to reimburse - the
department for such costs.

Assuming appropnatlon of the specxfied amounts, CBO estimates that implementing
S.-2412 would result in diScretionary spending of $216 million over the 2001 2005
period. The bill would not affect direct speading or receipts; therefore, pay-as-you-go
procedures would not apply. S. 2412 contains no intergovernmental or pnvatz—sector
mandates as defined in the Unfunded Mandates Reform Act (UMRA) and would impose
no costs on state, local, or tribal governtments:

[page 6]

" Bstimated cost-to the Federal Government: The estimated budgetary impact of S.
2412 is shown in the following table. The costs of this -legislation fall within budget
-function- 400 (transportation).

* %k %k %k k %k k Kk %

Basis of estimate: For this estimate, CBO assumes that the amounts authorized by S.
2412 will be appropriated by the beginning of each fiscal year. Estimated outlays are
based on historical spending by the beginning of each fiscal year. Estimated outlays are
based on historical spendmg patterns. CBO estirnates that provisions classifying certain
proceeds from training services, and the sale of publications as offsetting collections
would have no significant effect on discretionary spending.
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Based on historical use of the NTSB emergency fund, CBO estimates that amounts
required to replenish the emergency fund would be less than $500,000 annually, subject
to the availability of appropriated funds. _

CBO estimates that the Inspector General of the Department of Transportation would
spend less than $500,000 a year to conduct financial audits of the NTSB and that such
costs would be funded from the amounts authorized in the bill for the board.

- ‘Pay-as-you-go considerations: None. . o

Intergovernmental and private-sector impact: S. 2412 contains no intergovernmental
or private-seCtor mandates as defined in UMRA and would impose no costs on state,
local, or tribal governments. -
... Previous CBO estimate: On September 24, 1999, CBO transmitted a cost estimate for

* HiR. 2910, the National Transportation Safety Board Amendments Act of 1999, as

ordered--reported by the House Committee on “Transportation and Infrastructure on
September 23, 1999. HR. 2910 and §. 2412 are similar, but the Senate bill would
authorize funding levels for 2001 through 2003 while the House bill extends only through
2002. :

... -Bstimate prepared by: Federal Costs: J émes O’Keeffe; Ilﬂpac;t on the State, 'Local, and

Tribal Governments: Victoria Heid Hall. Impact on the Private Sector: Jean Wooster. .
. Bstimate approved by: Peter H. Fontaine, Deputy Assistant Director for Budget

Analysis. .

REGULATORY IMPACT STATEMENT
... In accordance with paragraph 11(b),of rule XXVI of the Standing Rules of the Senate,

the Committee provides the following evaluation of the regulatory impact of the
legislation: : oo ’

[page 7]
NUMBER OF PERSONS COVERED
Thie number of persons covered should bé consistent With current levels.
ECONOMIC IMPACT

No negative impact on the taxpayer is expected from this bill. The bill authorizes
‘aﬁpropriatﬁbns similar to currently appropriated levels. The Safety Board is also
authorized to collect reimbursements for cértain costs associated with trainirig courses it
conducts. These reimbursements’ would be credited to the NTSB as off-settinng
collections.

PRIVACY

-The-bill as reported would have no adverse impact on. the personal: privacy of
individuals, :

PAPERWORK
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There should be no change in paperwork requirements.

SECTION-B Y~SECTION ANALYSIS

Section 1. Short title

This section states the short title of the bill, the National Transportation Safety Board
Amendments of 2000. ‘

Section 2. ‘Deﬁnitions

This section clarifies that the NTSB’s existing authority to investigate accidents on
the navigable waters or tertitorial seas of the United States extends to the twelve-mile
limit. Jurisdiction to the twelve-mile limit is based on international law, notably the 1982
United Nations Convention on'the Law of the Sea. In 1988, President Reagan extended
the territorial sea of the United States to twelve miles from the coast. NTSB’ investigatory
authority is expressed in terms of accidents on the navigable waters or territorial sea of
the United States. The NTSB enabling law does not define territorial sea, and this change
would codify the 12-mile limit." In 1998, nearly- identical twelve-mile jurisdiction
authority was affirmed for the Coast Guard in its authorization. This section also provides
a technical change to the NTSB’s authority, making it consistent with the Coast Guard’s
jurisdiction. The provision, however, does not affect the respective authorities of each of
the two agencies to carry out investigations.

The section also clarifies the NTSB’s priority over accident scenes. With the
exception of major marine investigations, investigations undertaken by the Safety Board
are given priority over any investigation by ~ another department, agency, Or
instrumentality of the United States Government 49USC. 1 131(a)(2)).

Section 3. Authority to enter into agreements

This section clarifies the Board’s existing authority to enter into agreements with
foreign countries for training and technical assistance in safety regulation and aircraft
certification. The section authorizes the Board to charge reasonable fees for the provision
of these services and for the expenses it incurs in the provision of the

[page 81

training and technical assistance. The sectionie_quires the Board to maintain an annual
record of the collections. received. The fees collected would be credited to the
appropriation of the, Board as offsetting collections under the provision.

Section 4. Overtime pay

The section gives the Board the authority to establish reasonable rates of overtime pay
for its employees directly involved in accident-related work both on-scene and
investigative. The section caps a Board employee’s overtime at 15 percent of the
employee's annual rate of base pay. :

Section 5. Recorders
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The section requires the withholding from public d&sclosure of voice and video
recorder information for all modes of transportation comparable to the protections
already statutorily provided for cockpit voice recorders (CVRs). While language in the
section prohibits the public disclosure of the actual voice and video recorder information,
it does allow the NTSB to refer to the information when making safety recommendations.

Section 6. Priority of investigations

The section creates procedures for NTSB to turn over its investigation to the FBI
when it appears that the accident was caused by an intentional criminal act. The section
also requires the NTSB and the FBI to revise their 1977 agreement on the investigation of
accidents to take into account the amendments made by the bill. :

Section 7. Public aircraft investigation clarification _
" .- The section grants the NTSB the: same authority in public aircraft accident
investigations that it currently has with respect to civil aviation accident investigations to

enter. property where a transportation -accident has occurred or wreckage from the
accident is located and to test components. -

Section 8. Memorandum of understanding with the Coast Guard

The section requires the NTSB and the United States Coast Guard to revise their
investigation Memorandum of Understanding governing major marine accidents, to -
redefine or clarify the standards used to’ determine when the NTSB' will lead a marine
accident investigation, and to develop new standards to determine when a major marine
casualty accident involves safety-issues related to the Coast Guard’s safety functions.

Section 9. Travel budgets

The section authorizes the Chairman to establish annual travel budgets to govern
Board Member non-accident travel. Last year, the NTSB Chairman announced the
establishment of such budgets and this section ensures that travel budgets:will continue to
be annually prepared. Language in.the section also requires the Chairman of the Board to
submit to the Senate Committee.on Commerce, Science, and-Transportation and to the
House of Representatives Committee on Transportation and Infrastructure an annual

report accounting for foreign and domestic travel, including personnel or other expenses,
associated with that travel. '

[page 9]
Section 10. Chief Financial Officer

The section statutorily establishes a position of CFRO at the Board. The Board
currently has a CFO, but the Board is one of the few Federal agencies that is not
statutorily required to maintain this position. The section also requires the CFO to report
directly to the Chairman of the Board on financial management matters and to provide

guidance on the implementation of asset management systems including property and
inventory control.
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IN THE UNITED STATES DISTRI
FOR THE WESTERN DISTRICT OF
WESTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, CERTIFIED TRUE COPY
ROBERT R. DI TROLIO

vS. US DISTRICT COURT No. 94-20112 "
\NBSTEENIUgTBK:rCﬂ’TBNNESSEB "

* AUBURN CALLOWAY, v
Defendant DEPUTY CLERK

ORDER DENYING ACCESS TO AUDIOTAPE RECORDING

Before the court is the motion of WREG-TV (Channel 3),
and Elcom of Memphis, Inc., d/b/a WMC Stations, for the right to
ipspect and copy an audiotape recording played in open court
during the ctiminal trial in this matter. For the following
reasbns; thé éQﬁ}t denies the motion. V

Auburn Calloway was tried in this court on charges of
attempted air piracy and assaulting flight crew members. During
his trial, several audiotapes were admitted into evidence and
played in open court. These tapes included a cockpit recording
of defendant's attack on three crew members with hammers and a
speargun, and the crewmembers’' attempts to subdue defendant.

While the trial was proceeding, members of the media
applied to the couft to copy the audiotapes. On Maxch 23, 1995,
the court granted the media access to all audiotapgs; with tge
" exception of the cockpit recording. The court releaéed only a
‘written transcript of this avidence, and indicated it would
entertain a later moticn for access to the cockpit tape itself

after completion of the trial. On March 30, 1995, the jury
This dooumens " .
32 (b) FRCrE on%‘ 7‘,;._”5‘1‘”“” sheet iz compliance with Rule 55 and/or AG
7 <
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returned a guilty verdict against the defendant. Om April 4,
1995, the media renewed ita request for‘aecess to the gockpit
racording. The government opposed this raquest. De!endgﬁt, who
had earlier opposed tha request, filed no brief in response to
tha renewed motion, but communicated to ﬁhe court by phone '
message from his counsel that his position rem&ined the same.
After receiving additional briefs opposing release of the tape

_ from the victim crewmembers and the Air Line Pilots Association
(ALPA) and frop Federal Express Corporation, the court aeterred a
further ruling on the release issue until after Mr. Calloway’s
gentencing.

The media assert that the common law right to inspect and
copy judicial records mandates acces; to the cockpit recording in
this.case. The government, the victims and ALEA‘oépose tﬁe .
media‘s requeéE, arguiné that because the tape depicts the pain
and suffering of the victims as they engaged in a violent
struggle with the defendant, the.privacy rights of the victims
- and the potential for media misuse outweigh the benefits to be
gained by releasing the tape. In addi;ion, the victims and ALPA
argue that release of the tape is prohibited by statute, and
Federal Express coqtenda that the tape should not be released
because it is private property.

The statute cited by the victims and ALPA is 49 U.S.C.

§ 1154. It provides in pertinent part: )
- (a) Transcripts and Recordings . -

(1) Except as provided by this subsection, a party in a

judicial proceeding may not use discovery to obtain --

(A) any part of a cockpit voice rxracorder

transcript that the National Transportation Safety
Board has not made available to the public under

2
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gaction 1114 (c) of this.title; and
(B) a cockpit voige recorder recording.

PR

(3) BExcept as provided in paragraph (4} (A) of this
subsection, a court may allow discovery by a party of a
cockpit voice recorder recording if, after an in camera
review of the recording, the court decides that -- .
(A) the parts of the transcript made available to
the public . . . and to the party through '
discovery . . . do not provide the party with
gufficient information for the party to receive a
fair trial; and
(B) discovery of the cockpit voice racorder :
recording is necessary to provide the party with
sufficient information for the party to receive a
fair trial.
(4) (A) When a court allows discovery in a judicial
proceeding of a part of a cockpit voice recorder .
transcript not made available to the public under section
1114 {c) of this title or a cockpit voice recorder
recording, the court shall issue a protective order--
(1) to limit the use of the part of the transcript
or the recording to the judicial proceeding; and
{ii) to prohibit dissemination of the part of the
transcript or the recording to any person that
does not need access to the part of the transcript
. or the recording for the proceeding.
(B) A court may allow a part of a cockpit voice recorder
transcript not made available to the public under section
1114 (c) of this title or a cockpit voice recorder
recording to be admitted into evidence in a judicial
proceading, only if the court places the part of the
transcript or the recording under seal to prevent the use
of the part of the transcript or the recording for
purposes other than for the proceeding.

The victims and ALPA contend that this statute specifically
prohibits release of the cockpit tape to the media. In support
of their position, they rely primarily upon the .statute’s
legislative history, which states that the statute would
"prohibit [cockpit voice racording] tapes from being'released to
the public.® H.R. Reb“ No. 661,:101st Cong., 2d Sess. . 4 (1990) .
1 in respon;a, the media assert that § 1154 does not apply in the
pr;sent case because the statute vag designed to regulate

discovery of cockpit reéordings and transcripts of such
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recordings only in the context of civil litigation. .
There is support for both positions. The statute’s
legislative history indicates that Congress was troubled by media
broadcﬁsta of cockpit recordings. The House Report specifically
refors to a Texas state court order directing Delta Airlinea‘to

release a cockpit recording of an accident, which was then
broadcast by the media. The Report states that the legislat}on
would "prevent a repetition of this unfortunate occurrence."
H.R. Rep. No. 661 at 4. See also 8. Rep. No. 450, 101st cong.,,
2d Sess. 6 (1990) (noting that the legislation "prohibits
dissemination of the recording or portion to anyone who does not
need the information for the proceeding. This is intended to
eliminate the use of such information except to ensuré that

. litigéntg_are to_reég;?e.a.fair trial."). The media correctly
note, howe?gr,.thét éhé statucé dées not_refer to releaae ofia
cockpit recording which had been played as evidence in a criminal
proceeding. 1In addition, no requesd was made during trial to
place the tape under seal, as the statute requires.

The court need not decide this issue, however, bacause

even assuming that § 1154 does not prevent release of the tape,
the court f£inds the media do not have a constitutional or commén

law right of access to the tape.?!

) 1an additional argument opposing release of the tape was
made by Federal EXpress Corporation. Federal Express contends
that the court should deny the media‘'s request because the tape
is the property of Federal Express. The court finds this
argument to be without merit. Items introduced as evidence in
judicial proceedings are commonly previocusly privately owned;

this does not preclude the court from permitting public access to
the items. : _ . -
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It is clear that where the media enjoy unrestricted

. access to a11~information in the publié domain, including tape
tranecripts, the First Amendment does not guarantee acceass to the
tapes themselves. This is because the media do not have *a rzght
to information about a trial superior to that of the general
public.* Nixon v. Warner Communications, Inc., 435 U.S. 58§, 609
(1878). Under the common law, however, there is a presumption in

favor of public inspection and copying of any item entered into

evidence in open court. United States v, Beckham, 789 F.2d 401,
409 (6th Cir. 1986). The district court retains discretion to

deny access to evidence where the court finds that, based upon

the relevant facts and circumstances, justice so requires.

United States v. Rosenthal, 763 F.2d 1291, 1294 (1ith Cir. 1985);
Ig ;g Aggl;gg;ign of National: B;ggdcas;ing Co.., 653 F.2d 609, 613

(D C. Cir. 1981).

After carefully considering the relevant factors in this
casé, the court concludes that release of the cockpit tape is not
warranted. The tape has been played in opan court, in the
presence of membars of the public and the media. The written
transcript of the tape has been released and printed in
newspapers. Release of the tape itself will therecfore add little
to the public’s knowledge of what transpired during the flight or
to the media‘s ability to report on the event. §§g Nixon., 435
U.S. at 599 n.l1ll (noting that degree of press’ and‘public's
access to tapes is one Eactor to be weighed in considering
request to copy), uniggd Stateg v. Webbe, 791 F.2d 103, 106 (s8th
Cir. 1986) (denying application to copy tapes where media had
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access to trial where tapes were played and receivad transcripts
of tapes); Beckham, 789 F.2d at 415 ("[W]hen the rigﬁt to make
copies of tapes played in open court is essentially a request for
a duplicate of information already made available to the public
and the media, then the district court has far moré discretion in
balancing the factors.').

In addition, the court finds that the nature of the tape
weighs against its release. Recorded on the tape are the actual
sounds of the struggle between Mr. Callpoway and his victims,
including his victims’ cries of fear and pain. Release of the
tape itself will therefore infringe upon the privacy of the
victims to a much greater degree than has the release of the
written transcript of the tape. This factor, considered in light
of the very slight incremental galn in public knowledge which
would result from release of the tape, leads the court to
conclude that release of the tape is not justified. See In re
National Broadcasting, 653 F.2d at 619-20 (noting that "possible
injury to innocent third persons" is proper factor for court to
congider in deciding whether to permit access); United States v.
Thgmaa, 745 F. Supp. 499, 502 (M.D. Tenn. 1990) (denying |
application to copy videotape in part because it would result in
loss of privacy for individual depicted). The media‘’s request to
inspect and copy the cockpit recording is therefore denied.

IT IS SO ORDERED this §£__’* day of August, 1995.

%&&&u% a&mﬂ
IA SMITH GIBRONS

UNITED STATES DISTRICT JUDGE
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