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CLERK, U.S. DISTRICT CO
ALEXANDRIA, VIRGINIA

FILED: May 13, 2004 \

UNITED STATES COURT OF AFPEALS
FOR THE FOURTH CIRCUIT

¥e. 03~4752
(CR=01=455)
UNITED STATES OF AMERICA,
Plaintiff-Appellant,
versue
ZACARIAS MOUSSAOUI,
Defendznt-Appellae.
CRDER

Presently pending before this court is a petition for
rehearing f:f.l‘ed by Appellees Zacarias Mcusseoul. As noted in the
opinion filed by the ceurt on April 22, 2004, Moussaocul seeks
access to certain individuals (“the enemy combatant witnessea”)
who, he asseris, can provida material asvidence in defense of the-
charges against him. The Government has refused to produca these

witnesses for depoaitions, asserting that eany interference in the

_' process will' have devastating conzsguences fox

national seacurity. .
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During the ﬁ:au:ue of the previous appesl in this matter,
~his court directed a linited remand te the district caur: for thas
;::uzi:csc of considering whethez substitutions wers availabie for the
depositien ftestimeny of the scle enemy combatant witness then at
‘=aus. Aﬁ a hearing regarding substitutions, the distriet court
inguired of the Gevernment whether it would be pessible te submit
written gquestiont to the enemy combatant witness, The Government
rejected this alternative. Ses United States v, Meiggasui, Ne. 01~
455-a, mt 14 (E.D. Va. May 15, 2003) (epinion on remand) (citing
Attachment A to Frotectlve Ordexr Pursuant to CIPA Section ¢ (May 9,
Z003); jn _gemaxa, gx parte Declaration (May 8, 2003)). The
questicn was raised a2qein during axgumente before thiz court in the
pzei’;oua appeal (No. 03-4162), when a membez bf the court inguired
whetﬁer. it would be poszsible te submit written questior{s to the

witness then under discuzsisn. The Geverhment unsquivosally

rejected such a posaibility, 2sgerting that

Tr. of sealed proceedings, at 13 (4th
Cir. June 3, 2003); gsee id, at 18
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In 2 letter supmitted to the court on Mzy 12, 200¢, the
severnment informed this eourt for the first time that “members of

the prosecutien tsam ..,

Deputy Clerk, at 2 (May 12, 2004). The Government did note that

A ey

infarmation from numercug other sources, at tha sole diszretion

2. at 3. Nevertheless, the information
~sntained in the lesttaer is =rguably incensistent with statements

gcrevicusly made to the ceurt. B8sa Tr. of esaled preoceedings, at 18

(4th Cizg. June 3, 2003) (“(Wlhatever [information] was provided to

the presecutors and what was provided to the defenese was

The Gavernment is hersby dirzaected to submit a response to

the petition for rehearing and suggestion for reheariag en banc.
This respense iz net limited to, but shall includs, a discussion of

the following lesues: (1) why the infozmation in the May 12 lettsr

was net przovided to this court eor the district couzrt pzisr to May

1Z; (2) the identity =nd role in the prosecution of the “members of .
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che results [N - - --ovice:

inculpateory or exculpatery information ragarding Moussaoul; (5) in

ligat of the information contained in the May 12 lstter and a2ay
ather pertinent developments, would it naw be approprizte to submit
written quastiens to any ¢f the enemy combatant witnesses; (6) whet
rastrictions would apply to such a pzocess and how should it ba
conducted; (7) -1f access is granted by written guestions, la the
'Com:;ulsery Process Clause aetigfied; (8) if access ia granted by
written guestions, what effe:t, i?2 any, would Cxawfoxd v.
Washipatan, 124 8. Ct. 1354 (2004), have on such 2 process!} and.(s)
if circumstanses have changed such that -subfuission of written
guestions is now possible, when .did the circumstancas change and
why waz neither this court nor the dimtrict court so informad at
the time. The respense sh=ll be filed with the Court Security
Officer assigned te this case on oz before Msy 18, 2004. Any reply

by Appellea shall be filed with the Court gecurity O0fficer assignad
te this case on or before May 24, 2004. No exﬁansions Lo thase

deadlines will be granted.
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The panel will conduct a seecled hearing regarding the

petition for rehearing en Thursday, June 3, 2004 at 2:30 p.m.

. Bntered at the diraection of Judge Wilkins, with the

[

concurrence of Judge Williams and Judge Gregory.




